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IN THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF SOUTH

CAROLINA
IN RE: AQUEOUS FILM-FORMING FOAMS ) Master Docket No.:
PRODUCTS LIABILITY LITIGATION ) 2:18-mn-2873-RMG

CITY OF CAMDEN, et al., Civil Action No.:

Plaintiffs, 2:24-cv-03174-RMG

_VS_

BASF CORPORATION, individually and as
successor in interest to Ciba Inc.,

N N N N N N N N N N’

Defendants.

PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS
SETTLEMENT, FOR CERTIFICATION OF SETTLEMENT CLASS AND
FOR PERMISSION TO DISSEMINATE CLASS NOTICE

Plaintiffs, City of Camden, California Water Service Company, City of Benwood,
City of Brockton, City of Delray Beach, City of Freeport, City of Sioux Falls, City of South
Shore, Coraopolis Water & Sewer Authority, Dalton Farms Water System, Martinsburg
Municipal Authority, Township of Verona, and Village of Bridgeport, pursuant to Federal
Rule of Civil Procedure 23 (a), (b) and (e), respectfully submit this Motion for: (1)
preliminary approval of a proposed Settlement Agreement with BASF Corporation
(“BASF”); (2) preliminary certification, for settlement purposes only, of the Settlement
Class; (3) approval of the form of Notice to the Settlement Class; (4) approval of the Notice
Plan and approval of its commencement; (5) appointment of Class Counsel; (6) appointment

of Class Representatives; (7) appointment of the Notice Administrator; (8) appointment of
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the Claims Administrator; (9) appointment of the Opt Out Administrator; (10) appointment
of the Special Master; (11) the scheduling of Objection, Opt Out, and other deadlines; and
(12) the scheduling of a Final Fairness Hearing.

For the reasons set forth in the accompanying memorandum of law, the proposed
Settlement is fair, reasonable, and adequate, and the proposed class should be preliminarily
certified so that class notice may properly be disseminated.

Dated: June 3, 2024
Respectfully submitted,

/s/ Michael A. London

Michael A. London

Douglas and London

P.C. 59 Maiden Lane,

6th Floor New York,

NY 10038

212-566-7500

212-566-7501 (fax)
mlondon@douglasandlondon.com

Paul J. Napoli

Napoli Shkolnik

1302 Avenida Ponce de Leon
San Juan, Puerto Rico 00907
Tel: (833) 271-4502

Fax: (646) 843-7603
pnapoli@nsprlaw.com

Scott Summy

Baron & Budd, P.C.

3102 Oak Lawn Avenue, Suite 1100
Dallas, TX 75219

214-521-3605
ssummy(@baronbudd.com

Joseph F. Rice

Motley Rice

28 Bridgeside Boulevard
Mt. Pleasant, SC 29464
jrice@motleyrice.com

Proposed Class Counsel
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was electronically filed with
this Court’s CM/ECF on this 3™ day of June, 2024 and was thus served electronically upon
counsel of record.

/s/ Michael A. London

Michael A. London

Douglas and London PC

59 Maiden Lane, 6th Floor

New York, NY 10038
212-566-7500

212-566-7501 (fax)
mlondon@douglasandlondon.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

IN RE: AQUEOUS FILM-FORMING FOAMS ) Master Docket No.:
PRODUCTS LIABILITY LITIGATION ) 2:18-mn-2873-RMG

CITY OF CAMDEN, et al., Civil Action No.:

Plaintiffs, 2:24-cv-03174-RMG

_VS_

BASF CORPORATION, individually and as
successor in interest to Ciba Inc.,

N N N N N N N N N N’

Defendant.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’ MOTION FOR
PRELIMINARY APPROVAL OF CLASS SETTLEMENT., FOR CERTIFICATION OF
SETTLEMENT CLASS AND FOR PERMISSION TO DISSEMINATE CLASS NOTICE

)

“Freedom translates into having a supply of clean water.’
DESMOND TUTU
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I. INTRODUCTION

Plaintiffs have achieved another in a series of groundbreaking settlements to address a grave
environmental crisis confronting the United States of America. The contamination of Drinking Water!
across the country with chemicals known as per- and polyfluoroalkyl substances (“PFAS”) has resulted
in thousands of Public Water Systems (“PWS”) incurring substantial costs for testing and treatment to
remove these chemicals before they reach their customers’ taps. After years of litigation, Defendant
BASEF has agreed to pay $316.5 million to be distributed pursuant to the terms of the Settlement.

Plaintiffs seek preliminary approval of the Class Action Settlement Agreement? between Class
Plaintiffs (“Plaintiffs”), and BASF Corporation (“BASF”)—a settlement that is intended to provide
significant compensation for BASF’s contribution to the largest Drinking Water contamination threat in
history. With this filing, Plaintiffs move this Court to allow them to take a significant step towards
helping PWS ameliorate this nationwide crisis.

Plaintiffs filed the present lawsuit against BASF on behalf of themselves and other members of
the proposed Settlement Class alleging contamination of their Drinking Water groundwater wells and
surface water sources with PFAS. The proposed Settlement Class is defined as “Every Active Public
Water System in the United States of America that has one or more Impacted Water Sources as of May
15, 2024.”% The proposed Settlement is intended to resolve Plaintiffs’ and the other Settlement Class
Members’ claims against BASF arising from PFAS contamination. In exchange for releasing those
claims, BASF has agreed to pay $312.5 million (the “Settlement Amount”) into a Qualified Settlement

Fund (“QSF”) to be distributed to Qualifying Class Members across the United States pursuant to the terms

! All capitalized terms herein have the same meaning as provided for in the Class Action Settlement
Agreement, Ex. 2, cited to as “S.A.,” and/or in the Allocation Procedures, Ex. 2-A.

2 Attached hereto as Exhibit 1 is a proposed Preliminary Approval Order.

3S.A.§5.1.
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of the Settlement.* BASF has additionally agreed to pay a separate payment for notice and administrative
costs of four million dollars ($4,000,000) (the “Initial Payment™). Together, these payments from BASF,
inclusive of any interest that accrues thereon when deposited in the QSF, constitute the “Settlement Funds.”

This remarkable Settlement with BASF is the culmination of years of intense, full-throttled
litigation against all the manufacturers of aqueous film forming foam (“AFFF”) and its component parts.
With a full assessment of the risks of trial and continued and prolonged litigation, the parties commenced
confidential, informal settlement negotiations in 2022.° The parties spoke regularly throughout the fall,
approximately once a month beginning in late August through end of October. Discussions then cooled
off until June 2023, when the parties met for mediation with the Honorable Layn Phillips (ret.), who had
been appointed Mediator by the Court in October 2022.7 Judge Phillips was instrumental in spurring the
discussions forward; the parties met regularly throughout the fall and winter of 2023, following the
announcements of the settlements reached with 3M and DuPont. Discussions then picked up pace in
February 2024, and included a session with BASF’s insurers.® Judge Phillips and his team conducted
negotiations via in-person meetings, virtual meetings, and numerous telephonic sessions to maintain the
discipline necessary to accomplish this historic resolution. By all accounts, the negotiations were hard
fought.” Notwithstanding the sometimes-extreme adversarial postures presented by the parties, the
oversight provided by this Court, along with the steady guidance offered by Judge Phillips, steered the
adverse parties into reaching the compromises memorialized in the Settlement Agreement dated May

20, 2024.

Plaintiffs and proposed Class Counsel—Scott Summy of Baron & Budd, Michael London of

*S.A.§§2.62,3.1,33,6.1, 11.

>S.A. §§2.65,3.1,3.3.

% Declaration of Michael London (“London Dec.”), attached hereto as Ex. 4, at 9 20.

7 See CMO 2B (ECF 2658), appointing Judge Phillips as Mediator.

8 London Dec., Ex. 4 at § 20.

? See generally Declaration of Judge Layn Phillips (“Judge Phillips Dec.”), attached hereto as Ex. 7.
2
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Douglas & London, P.C., Paul Napoli of Napoli Shkolnik, and Joseph Rice of Motley Rice LLC—
believe the Settlement to be fair, reasonable, and adequate. They further believe that participation in the
Settlement would be in the best interests of the Class.

In determining whether Preliminary Approval is warranted, the critical issue is whether the Court
will likely be able to approve the Settlement under Rule 23(e)(2) and certify the Settlement Class for

purposes of settlement.'®

Because of the thoughtful accommodations made throughout the Settlement
Agreement, Plaintiffs and proposed Class Counsel submit that the Settlement satisfies each of the
elements of Rule 23(e)(2), as well as the factors set forth by the Fourth Circuit in In re Jiffy Lube Sec.
Litig., 927 F.2d 155 (4th Cir. 1991). Further, certifying the Settlement Class proposed here would be
consistent with established precedent on Rule 23’s requirements for certifying a class.

Accordingly, Plaintiffs now move this Court for an Order: (1) preliminarily approving the
proposed Settlement; (2) preliminarily certifying, for settlement purposes only, the Settlement Class; (3)
approving the form of Notice; (4) approving and directing implementation of the Notice Plan; (5)
appointing Class Counsel; (6) appointing Class Representatives; (7) appointing the Notice
Administrator; (8) appointing the Claims Administrator; (9) appointing the Opt-Out Administrator; (10)
appointing the Special Master; (11) appointing the Escrow Agent and approving the Escrow Agreement;
(12) establishing a Qualified Settlement Fund; (13) scheduling the Final Fairness Hearing; and (14)
ordering a stay of all proceedings brought by Releasing Parties in the MDL and other Litigation in any

forum as to BASF and an injunction against the filing of any such new proceedings.

II. STATEMENT OF THE CASE

Plaintiffs’ claims against BASF arise from the contamination of PWS Drinking Water with

PFAS, a family of chemical compounds that includes perfluorooctanoic acid (“PFOA”), among other

10 Fed. R. Civ. P. 23(e).
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compounds. PFAS are not naturally occurring compounds; rather, they are stable, man-made chemicals.
They are highly water soluble and persistent in the environment, and tend to stay in the water column
and can be transported long distances. As relevant here, PFAS has been found in public groundwater
wells and surface water sources (“Impacted Water Sources”) that supply Drinking Water to the public,
where they remain until remediated or filtered out.'!

Given the expense of removing PFAS, and potential health risks associated with exposure, PFAS
in Drinking Water is now highly regulated by the Environmental Protection Agency (“EPA”). As science
has evolved, the EPA has continued to impose stricter regulations and guidelines for PWS Drinking
Water—including the Fifth Unregulated Contaminant Monitoring Rule (“UCMR-5") requiring all PWS
nationwide that serve populations over 3,300 persons, as well as a representative sampling of PWS
serving 25 to 3,299 persons, to test for 29 PFAS with sample collection beginning on January 1, 2023,
and ending on December 31, 2025. On March 14, 2023, the EPA published a notice of proposed
rulemaking seeking public comments on its plan to set Maximum Contaminant Levels (“MCLs”) under
the Safe Water Drinking Act (“SDWA”)!'? for PFOA and PFOS at 4 parts per trillion (“ppt”) individually,
which would require additional monitoring and remediation by Class Members. On April 10, 2024, the
EPA finalized the enforceable MCL of 4 ppt for PFOA and PFOS in public Drinking Water. '3

As aresult of both growing public awareness about the dangers of PFAS and the EPA regulations,

PWS across the country began to test for the presence of PFAS in their Drinking Water. Many PWS that

1 See S.A. § 2.30 and City of Camden, et al. v. BASF Corp., et al., Case No. 2:24-cv-03174, Compl.
(“BASF Compl.”) at 9§ 87 (defining “Impacted Water Source”); see also Agency for Toxic Substances
and Disease Registry, Per- and Polyfluoroalkyl Substances and Your Health, available at
https://atsdr.cdc.gov/pfas/index.html (last accessed June 2, 2024).

12 See Safe Drinking Water Act, 42 U.S.C. § 3001, et. seq. (1974); see also EPA, Safe Drinking Water
Act (SDWA), available at https://www.epa.gov/sdwa (last accessed June 2, 2024).

I3 EPA, Per- and Polyfluoroalkyl Substances (PFAS) Final PFAS National Primary Drinking Water
Regulation, available at https://www.epa.gov/sdwa/and-polyfluoroalkyl-substances-pfas (last accessed
June 2, 2024). EPA also set MCLs of 10 ppt each for PFHxS, PFNA, and HFPO-DA; mixtures

containing two or more of these are limited by a Hazard Index.
4
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discovered PFAS in their supplies responded by taking actions to limit the levels of PFAS in their
Drinking Water, such as taking wells offline, installing water treatment systems, reducing flow rates,
drilling new wells, pulling water from other sources, and/or purchasing supplemental water. Given the
EPA’s newly announced and now enforceable MCLs, many more PWS will be required to take similar
actions to limit the levels of PFAS in their Drinking Water. To this end, because most PWS do not have
filtration systems capable of filtering PFAS, many will have to spend significant amounts of money on
capital investments and operation and maintenance expenses for filtration systems that can meet these
new standards.

BASF is the successor-in-interest of Ciba Inc. (f/k/a Ciba Specialty Chemicals Corporation)
(“Ciba”). Ciba had been manufacturing and/or distributing and selling fluorosurfactants containing
PFAS to AFFF makers including Ansul, Chemguard, Buckeye and National Foam from the 1970s to
2003. For a period, Ciba had an agreement to serve as the exclusive provider of fluorosurfactants to
Ansul. In March 2003, Ciba sold its Lodyne fluorosurfactant business to Chemguard, but retained pre-
2003 liabilities. In July 2009, BASF acquired Ciba, retaining all Ciba liabilities. Plaintiffs allege that
volumes of documents, deposition testimony and scientific evidence show that at all relevant times
BASF knew that its PFAS products would never break down in the environment and would end up in
the water sources that supply the public’s Drinking Water.

III. PROCEDURAL HISTORY

A. The AFFF MDL

As evidence emerged showing the environmental prevalence and persistence of PFAS,
municipalities, private companies, and individuals all brought actions against BASF and other
manufacturers of AFFF (or its component parts) and/or PFAS for damages arising from actual or
threatened contamination of Drinking Water with PFAS. A majority, but not all, of these actions have

included allegations relating to AFFF’s impact on the environment. Relevant here are the claims that

5
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have been brought against BASF and/or its predecessor by PWS, which generally allege that remedial
action is needed to remove PFAS to protect the quality of their Drinking Water.

On December 7, 2018, the Judicial Panel on Multi-district Litigation (“JPML”) created MDL
2873 and consolidated all federal actions alleging that AFFF caused PFAS contamination of
groundwater.'* Within a few months of this consolidation, the Court appointed Plaintiffs’ and
Defendants’ leadership via CMOs 2 and 3, and the parties began discovery in earnest. Eventually, all
four proposed Class Counsel—Scott Summy, Michael A. London, Paul Napoli and Joseph Rice—were
appointed Co-Lead Counsel over the entire leadership committee. !>

On October 4,2019, the Court convened “Science Day,” at which time both sides presented expert
presentations regarding some of the key science issues in the litigation, including the scientific bases for
regulatory limits on PFAS; whether a testing protocol could determine the potential toxic effects of
human exposure to PFAS; whether medical causation could be established for any diseases or conditions;
the methods, effectiveness, and cost of groundwater remediation processes; and whether safer alternative
fire-fighting products were available.'® Thus, within a mere ten (10) months of the JPML’s Transfer
Order, the parties were well along in developing their arguments, and Plaintiffs in gathering supporting
evidence on critical elements of each of their causes of action.

Since its inception, the MDL has largely proceeded on two parallel tracks—one addressing
defendants’ general liability, including the government contractor defense, and the second addressing a

bellwether process for selecting a pool of representative PWS cases and preparing a subset of them for

4 In re Aqueous Film-Forming Foams Prods. Liab. Litig., 357 F. Supp. 3d 1391, 1392 (J.P.M.L. 2018).
15 See CMO 2 and Order of August 22, 2023 (ECF 3602). In support of this motion, attached hereto as
Exhibits 3, 4, 5 and 6 are the Declarations of Scott Summy, Michael London, Paul Napoli, and Joseph
Rice, respectively.
16 See Science Day Order dated July 24, 2019 (ECF 157); Notice of Hearing dated September 9, 2017
(ECF 275); and Minute Entry dated October 4, 2019 (ECF 358).

6
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trial.!” As noted, the first track focused on certain general discovery regarding the liability of the MDL
defendants, including BASF, and their bases for asserting the government contractor defense. Over a
two-plus year discovery period, substantial document production by all defendants and the
Department of Justice occurred, followed by depositions of defense witnesses and federal employees
on the merits of the parties’ claims and defenses. Thereafter, following exhaustive briefing,
supplemental briefing, and an evidentiary hearing, the determination of the government contractor
defense culminated in denial of the MDL defendants’ motions for summary judgment'®*—thereby paving
the way for Plaintiffs to tell the liability story of each defendant, including BASF, to a jury.

The second track focused on selecting a pool of representative bellwether PWS cases and
completing the necessary case-specific discovery to winnow them down to a subset of cases for jury
trials. All of the bellwether PWS cases underwent some level of fact discovery and, thereafter, expert
discovery was performed in a subset of the cases. Ultimately, City of Stuart, Florida v. 3M Company, et
al.,2:18-cv-03487-RMG (“Stuart”), was selected to serve as the first bellwether trial case, and significant
dispositive and Daubert motion practice ensued.'® Trial was scheduled to begin on June 5, 2023, but was
adjourned to allow 3M—the sole remaining trial defendant in the Stuart case—to continue negotiating
a potential resolution with Plaintiffs. Settlements of the water provider cases were announced shortly
thereafter with settling defendants 3M and DuPont-related entities (herein, “DuPont”).

Prior to the adjournment of the Stuart trial, Plaintiffs’ trial team, along with Plaintiffs’ leadership

and the City of Stuart’s individual counsel, had fully prepared the Stuart case for trial—a process

17 See CMOs 13-13A, 16-16D, 19-19G, 27A-H.
18 In re Aqueous Film-Forming Foams Prods. Liab. Litig., 2022 U.S. Dist. LEXIS 168634 (D.S.C. Sep.
16, 2022).
19 See Order dated September 23, 2022 (ECF 2613). See also Summary Judgment Order dated March
27,2023 (Case No. 2:18-cv-03487, ECF 241); Daubert Order dated May 2, 2023 (ECF 3059); Summary
Judgment Orders dated May 5, 2023 (ECFs 3081 and 3082); and Summary Judgment Order dated May
18, 2023 (ECF 3142).

7
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which included, among other things, preparing an exhibit list, arguing evidentiary objections,
coordinating live witnesses for trial and preparing their respective direct examinations, preparing
opening statements, and filing motions in limine, among other pretrial activity—all of which was a
Herculean effort.?’ Forced to confront the crucible of trial, 3M instead agreed to pay up to $12.5 billion,
and DuPont $1.185 billion, to resolve their liability by settling on a class wide basis to resolve PWS claims
for PFAS-contaminated Drinking Water—a truly historic outcome, each the largest clean drinking water
settlement in history at the time of their respective announcements.

Following the resolutions with 3M and DuPont, and the stay of the Stuart trial, the MDL Court
issued Orders pivoting the focus of the litigation to the remaining non-settling defendants, including BASF.

BASF had always maintained that it had little to no risk due to the difficulty of proving it was
responsible for PFOA in anyone’s water supply. This defense was premised on the following reasons: (1)
3M manufactured 90% of the PFOA in the world; (2) there was no way to identify PFOA from BASF’s
products as compared to PFOA from other manufacturers and the numerous other consumer products that
could be the source of contamination; and (3) BASF’s PFAS-related market share was much smaller than
3M, so locating places contaminated with BASF’s PFAS products was much more difficult and rare across
the nation. With the Court’s guidance, the parties negotiated, and the Court entered, CMO 27, which
designated a second round of water provider cases to be worked up as telomer bellwether cases. Like CMO
13 (the original water provider bellwether CMO), the cases were worked up in two tiers.

Starting with the entry of CMO 27 on September 13, 2023,%! the PEC commenced prosecuting
four (4) water provider cases involving telomer-based AFFF through the Tier One discovery process.
Those cases were the Village of Farmingdale v. 3M Company et al. (No. 2:19-cv-00564), the City of

Watertown v. 3M Company et al. (No. 2:21-cv-01104) (“Watertown”), the Southeast Morris County

20 London Dec., Ex. 4 at 9 16-18.
2L ECF 3665.
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Municipal Utilities Authority v. 3M Company et al. (No. 2:22-cv-00199) (“SMCMUA”), and the Bakman
Water Company v. 3M Company et al. (No. 2:19-cv-02784). Tier One discovery involved extensive
document discovery, responses to discovery requests and depositions of Plaintiff representatives.

This was followed by a paring down of the cases to go through Tier Two discovery. The parties
presented to the Court their competing Tier Two proposals on December 5, December 6 and December 7,
2023.22 On December 19, 2023, the Court issued CMO 27D which selected the final two cases for Tier
Two discovery, the Watertown and SMCMUA cases.?* Trial was scheduled for September 23, 2024, per
CMO 27E issued on February 6, 2024.%* Most recently, on May 20, 2024, the Court issued CMO 27H
extending the deadlines for Tier Two discovery and setting trial for January 27, 2025.%

The Tier Two telomer bellwether discovery has been unrelenting. In a matter of approximately
seventy-five (75) days, both cases went through tremendous discovery that ordinarily would have taken
two or more years. There were several multi-day field sampling events with both the Plaintiffs and
Defendants experts that included groundwater sampling, soil sampling and pore water sampling.?® There
were site investigations at airports, fire training centers, and each and every water supply well, all of which
had to be coordinated by and attended to by counsel for the Plaintiffs.?” Additionally, several dozen
subpoenas were served on third parties in the Tier Two cases, almost all of which provided responsive
documents that had to be reviewed and developed further.?® Perhaps most impressive, over twenty-five
(25) fact depositions were conducted in Tier Two, all of which required significant preparation and effort

by some of the most skilled litigators in the country for these types of groundwater contamination cases.>’

22 ECFs 4152, 4153, 4179, 4187.
2 ECF 4275.

24 ECF 4464.

23 ECF 5007.

26 London Dec., Ex. 4 at 9 18.
21 1d.

B1d.

2 Id.
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The telomer bellwether process brought to bear the same formidable forces of Plaintiffs’ leadership
that pushed DuPont and 3M to the brink, onto BASF and the other remaining Defendants.>* During Tier
Two discovery, Plaintiffs were also simultaneously working on expert reports which were due only 21
days after the close of fact discovery. Then, on April 12, 2024, the first settlement with telomer Defendants
was announced between Tyco Fire Products LP, individually and as successor in interest to The Ansul
Company, and Chemguard, Inc. (collectively, “Tyco”) and PWS.

Through the unparalleled efforts of Plaintiffs’ counsel in both the Watertown and the SMCMUA
cases, it became readily apparent to BASF that it faced significant risk should either of the cases proceed
to trial.>! This risk ultimately led to the Settlement currently pending before the Court.

B. The Mediation and Settlement

In late August 2022, the parties began informal discussion of the potential for resolution.
While such discussions were taking place, the litigation continued unabated against BASF and the other
Defendants, with respect to general liability and advancement of the government contractor defense, and
the discovery of the bellwether cases—including, ultimately, the designation of the Stuart case as the
initial trial selection, which was being aggressively prepared for a June 5, 2023 trial.** On October 26,
2022, Judge Phillips was appointed as the Court-appointed Mediator to oversee the settlement
discussions,® and he and his team oversaw intense and at times combative mediation.>® This included
in-person mediations with BASF in New York, virtual mediations, multiple telephonic calls, and

multiple sessions between the mediator team and just one party.>’

30 London Dec., Ex. 4 at Y 17-20.

U1d.

32 1d.

33 Declaration of Scott Summy (“Summy Dec.”), attached hereto as Ex. 3, at 49 9-10.

34 London Dec., Ex. 4 at Y 13-20.

> CMO 2B.

36 Judge Phillips Dec., Ex. 7.

37 Summy Dec., Ex. 3 at § 17; London Dec., Ex. 4 at 9 20; Judge Phillips Dec., Ex. 7 at 9 13-14.
10
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The parties were also encouraged to continue their discussions separately and did, in fact, do so
through multiple meetings and telephonic calls.*® And like the sessions with Judge Phillips and his team,
these meetings included multiple in-person and virtual sessions, as well as a meeting with BASF’s
insurers.*® After more than a year and a half of mediation, the efforts of the negotiating team, assisted by
the Court, Judge Layn Phillips and the pressures of an impending trial, reached fruition on May 20, 2024,
when the parties reached a Settlement Agreement.*’

From the outset, BASF had made it clear that it—much like its predecessor settling defendants,
3M, DuPont and Tyco—would only settle PWS claims on a national class basis to obtain as much closure
as legally possible.*! As a result, in these negotiations, all four Co-Lead Counsel served as Interim Class
Counsel,** and the parties began to focus their efforts on Class structure, the identification of Class
Members and, ultimately, on allocation.*?

As part of the negotiations, the parties contemplated that the Class Members would be only those
PWS with a current detection in at least one of their Water Sources. The proposed Settlement Class as
ultimately negotiated by the parties includes every active PWS in the U.S. that has one or more Impacted
Water Sources as of May 15, 2024, where “Impacted Water Source” means a water source, as such term
is defined in the Settlement Agreement, with a Measurable Concentration of PFAS. Notably, this aligns
with the Class definition used in the Tyco PWS Settlement.

Following the parties’ agreement on all material terms and conditions and commitment to the

execution of the Settlement Agreement, the drafting teams, with the assistance of Judge Phillips, worked

38 London Dec., Ex. 4 at  20.
¥ 1d.
40 Summy Dec., Ex. 3 at 9 22.
' Id. at 9 11; London Dec., Ex. 4 at § 21.
“2 In the same CMO in which the Court appointed Judge Phillips as mediator (CMO 2B), the Court also
granted the then-three Co-Lead Counsel unequivocal and exclusive authority to engage in such
negotiations (ECF 2658).
# Summy Dec., Ex. 3 at § 11.
11
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around the clock to finalize the Settlement Agreement and supporting exhibits.** On May 20, 2024, the
Settlement Agreement was signed by the parties,* and the Settlement was publicly announced by BASF
through a press release the following day, on May 21, 2024.

As discussed herein, this Settlement provides direct and significant benefits to PWS that have
detected PFAS in their Drinking Water, allowing them to access compensation for the capital
investments and operation and maintenance costs associated with PFAS remediation and treatment.*®
By providing these benefits, the many risks and delay associated with further litigation are also

eliminated.

C. The Class Action Complaint

On May 23, 2024, Plaintiffs filed a Class Action Complaint against BASF on behalf of
themselves and all other similar situated PWS, seeking damages for: (1) the costs of testing and
monitoring of the contamination of their Drinking Water well and supplies; (2) the costs of designing,
constructing, installing and maintaining a filtration system to remove or reduce levels of PFAS detected
in Drinking Water; (3) the costs of operating that filtration system; and/or (4) the costs of complying with
any applicable regulations requiring additional measures.*’

The Complaint identifies each Class Representative,*® defines the Settlement Class,*’ and states

the claims intended to become Released Claims and concluded by the Final Judgment.® All issues

4 London Dec., Ex. 4 at § 20; see also generally Judge Phillips Dec., Ex. 7.
45 S.A., attached hereto as Exhibit 2.
SA.§5.1.
47 BASF Compl. at 9 12; see also Prayer for Relief, BASF Compl. at p. 38.
8 The proposed Class Representatives are: City of Camden (NJ), California Water Service Company
(CA), City of Benwood (WV), City of Brockton (MA), City of Delray Beach (FL), City of Freeport (IL),
City of Sioux Falls (SD), Coraopolis Water & Sewer Authority (PA), Dalton Farms Water System (NY),
Martinsburg Municipal Authority (PA), South Shore (KY), Village of Bridgeport (OH), and Township
of Verona (NJ). See BASF Compl. at 9 16-52.
¥ Id. at 4 84.
30 See id., Causes of Action and Prayer for Relief, at pp. 23, 26-28, 30, 31, 33, 35, 37-38.

12
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identified in the Complaint have been extensively litigated through this MDL.

IV. MATERIAL TERMS OF THE
PROPOSED SETTLEMENT

A. Consideration
BASF has agreed to pay or cause to be paid $312.5 million (the “Settlement Amount”) in
exchange for receiving releases, covenants not to sue, and dismissals from Class Members.>! BASF has
additionally agreed to pay a separate payment for notice and administrative costs of four million dollars
(54,000,000). Together, these payments from BASF, inclusive of any interest that accrues thereon when
deposited in the QSF, constitute the “Settlement Funds.”>?
BASF will tender $4 million within ten (10) Business Days of an Order Granting Preliminary

”)'53

Approval, but in any event no earlier than July 15, 2024 (the “Initial Payment Upon final approval,

BASF will then pay the Settlement Amount of $312.5 million on March 1, 2025 (the “Second
n).54

Payment

B. Proposed Settlement Class Definition

The proposed Settlement Class includes “Every Active Public Water System in the United States
of America that has one or more Impacted Water Sources as of May 15, 2024,

In defining the proposed Settlement Class, the parties adopted definitions consistent with those
promulgated by the EPA in the SDWA, the act established by the EPA to provide Drinking Water
standards for certain contaminants which, as of today, include PFAS. As defined in the Settlement
Agreement, a “Public Water System” is “a system for the provision to the public of water for human

consumption through pipes or other constructed conveyances, if such system has at least fifteen (15)

SIS.A. §§2.62,3.1,6.1.
52 Id. at §§ 2.65, 3.1, 3.3.
3 1d. at §§ 6.1 and 6.1.1.
54 1d. at §§ 6.1 and 6.1.2.
S 1d. at § 5.1,
13
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service connections or regularly serves an average of at least twenty-five (25) individuals daily at least
sixty (60) days out of the year[.]”>®* A PWS “includes (i) any collection, treatment, storage, and
distribution facilities under control of the operator of such system and used primarily in connection with
such system, and (ii) any collection or pretreatment storage facilities not under such control which are
used primarily in connection with such system.”’ In addition, “Water Source” is defined as “a
groundwater well, a surface water intake, or any other intake point from which a Public Water System
draws or collects water for distribution as Drinking Water and the raw or untreated water that is thus
drawn or collected.”® An “Impacted Water Source” means a Water Source that has a Qualifying Test
Result showing a Measurable Concentration of PFAS.>’

Excluded from the definition of the proposed Settlement Class are: (a) any PWS that is owned
by any state government and lacks independent authority to sue or be sued;®° (b) any PWS that is owned
by the federal government and lacks independent authority to sue or be sued;! and (c) any privately-
owned well that provides water only to its owner’s (or its owner’s tenant’s) individual household and any
other system for the provision of water for human consumption that is not a PWS.%* The proposed

Settlement Class comprises over 5,000 PWS.%

C. Establishment of a Qualified Settlement Fund and Payment by BASF

Together, all payments made by BASF into the QSF, inclusive of any interest that accrues thereon,

make up the Settlement Funds.% The Settlement Funds are to be deposited by BASF into a QSF to be

0 S.A. §2.50.
STd.
8 1d. at § 2.76.
¥ Id. at § 2.30.
0 Id. at§ 5.1-A.
1 Jd. at § 5.1-B.
621d. at § 5.1-C.
63 Declaration of Rob Hesse (“Hesse Dec.”), attached hereto as Ex. 12, at p. 3.
64 S.A. at §§ 2.65, 3.1.
14
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administered by the Court-appointed Escrow Agent.

Once payments are made by BASF in accordance
with the Settlement Agreement, BASF shall have no liability whatsoever with respect to the Settlement
Funds.5®

If the Settlement terminates for any reason, BASF is entitled to a refund of the amount paid into
the QSF (including any interest accrued thereon), less their share of the Notice, administrative, and any
similar Court-approved costs actually paid or due and payable from the QSF as of the date on which the

Escrow Agent receives BASF’s written notice of termination.®’

D. Court Appointments

The Settlement Agreement contemplates the Court’s appointment of five independent neutral
third parties to administer the Settlement: (1) a Notice Administrator;*® (2) a Claims Administrator;®’
(3) an Opt Out Administrator;’® (4) a Special Master;’!' and (5) an Escrow Agent.”? All fees, costs, and
expenses incurred in the administration and/or work by the Notice Administrator, the Claims
Administrator, the Opt Out Administrator, the Special Master and the Escrow Agent—including the
fees, costs, and expenses of the Notice Administrator, Claims Administrator, Opt Out Administrator,
Special Master or Escrow Agent—shall be paid from the Settlement Funds.”® To effectuate the proposed
Settlement, this motion requests their appointment.

1. Notice Administrator

Subject to Court approval, the Settlement Agreement provides for the engagement of Steven

65S.A. §§2.51,2.62,2.65, 3.1, 6, 7; see also Escrow Agreement, Ex. 2-C.
% Id. at §§ 3.1, 6.1.
7 Id at § 9.13,
68 I, at §§ 2.38, 8.1-8.2.
% 1. at §§ 2.10, 8.3-8.4.
70 Id. at §§ 2.42. 8.5-8.6.
7 1d. at §§ 2.66, 8.7-8.8.
2 1d. at §§ 2.24,7.1.2-7.1.4; see also Escrow Agreement, Ex. 2-C.
3S.A.886.3,8.2.6,8.4.6,8.6.7, 8.8.8, 8.9.
15
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Weisbrot of Angeion Group, LLC (“Angeion”) as the Notice Administrator.”* Angeion is a class action
notice and claims administration firm, and Mr. Weisbrot is its President and Chief Executive Officer.”>
Mr. Weisbrot has been responsible for the design and implementation of hundreds of court-approved
programs.’® He currently serves as the Notice Administrator in the 3M and DuPont PWS Settlements; if
approved, he will also serve as Notice Administrator for the Tyco PWS Settlement.”’

In his capacity as Notice Administrator, Mr. Weisbrot will be responsible for providing Notice
to all potential Eligible Class Members pursuant to the Notice Plan, discussed in Section IV(E)(2),
infra,”® which mandates that Notice dissemination begin no later than 14 days after Preliminary
1.7

Approva

2. Claims Administrator

The Settlement Agreement also provides for the engagement, subject to Court approval, of Dustin
Mire of the Eisner Advisory Group (“EisnerAmper”) as the Claims Administrator.’® Mr. Mire is a
partner with EisnerAmper and, in this role, he is responsible for the operations of EisnerAmper’s
settlement administration programs.®! Mr. Mire currently serves as Claims Administrator for the 3M
and DuPont PWS Settlements;®? if approved, he will also serve as Claims Administrator for the Tyco

PWS Settlement.®?

74 Id. at 8.1; see also Declaration of Steven Weisbrot (“Weisbrot Dec.”), attached hereto as Ex. 8.
7> Weisbrot Dec., Ex. 8 at 9 1.
" Id. atq 5.
77 See Order Granting Final Approval of the DuPont PWS Settlement (ECF 4543) (“DuPont Final
Approval Order”) and Order Granting Final Approval of the 3M PWS Settlement (ECF 4754) (“3M
Final Approval Order”); see also and Plaintiffs’ Motion for Preliminary Approval of Tyco PWS
Settlement (ECF 4911) (“Tyco Preliminary Approval Motion™), at 15.
8S.A. §§2.39, 8.2, 9.2; see also Notice Plan, Ex. 2-E.
7 S.A. §9.2.1; see also Ex. 2-E.
80°S.A. §§2.10, 8.3; see also Declaration of Dustin Mire (“Mire Dec.”), attached hereto as Ex. 9.
81 Mire Dec., Ex. 9 atq 1.
82 DuPont and 3M Final Approval Orders (ECFs 4543, 4754).
83 See Tyco Preliminary Approval Motion (ECF 4911), at 16.
16
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As the Claims Administrator, Mr. Mire will be primarily responsible for administration of the
proposed Settlement, which includes: (1) reviewing, analyzing, and approving submitted Claims Forms,
including all supporting documentation, to determine if the submitting entity falls within the definition
of a Qualifying Class Member and if the information provided is complete; and (2) allocating and
overseeing the distribution of the Settlement Funds fairly and equitably amongst all Qualifying Class
Members in accordance with the Allocation Procedures.®* Mr. Mire will also be responsible for
maintaining the Settlement Website and toll-free hotline as discussed in the Notice Plan.?®

3. Opt Out Administrator

The Settlement Agreement further provides for the engagement, subject to Court approval, of
Edward J. Bell of Rubris, Inc., as the Opt Out Administrator.®® Mr. Bell is the Chief Executive Officer
of Rubris and leads complex litigation administration services by building software platforms for
sophisticated data management and analytics.®” Mr. Bell’s role will be to process and report on Requests
for Exclusion, or “Opt Outs,” received, as well as processing and reporting on any withdrawals of same. %
Proposed Class Counsel also moved for Mr. Bell’s appointment as Opt Out Administrator for the Tyco
PWS Settlement.®

4. Special Master

The Settlement Agreement provides for the engagement, subject to Court approval, of Matthew
Garretson of Wolf/Garretson LLC as the Special Master.”® Mr. Garretson is the co-founder of

Wolf/Garretson LLC, and for more than 25 years, he has been designing and overseeing claims

8 S.A. §§2.10, 8.4; see also Allocation Procedures, Ex. 2-A and Mire Dec., Ex. 9, generally.
85 Mire Dec., Ex. 9 at q 11; see also Allocation Procedures, Ex. 2-A.
86 S.A. §§2.41, 8.5.
87 Declaration of Edward Bell (“Bell Dec.”), attached hereto as Ex. 10 at q 1.
8 S.A. §8.6.
89 See Tyco Preliminary Approval Motion (ECF 4911), at 17.
'S A. §§2.65, 8.7-8.8; see also Declaration of Matthew Garretson (“Garretson Dec.”), attached hereto
as Ex. 11.
17
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processing operations for settlement programs in litigations involving product liability and
environmental hazard claims.”! Mr. Garretson currently serves as Special Master in the 3M and DuPont
PWS Settlements;”? if approved, he will also serve as Special Master in the Tyco PWS Settlement.”?

Generally, Mr. Garretson’s role will be to supervise the Settlement, which includes overseeing
the work of the Notice Administrator, the Claims Administrator, and the Opt Out Administrator.** Mr.
Garretson will also provide quasi-judicial intervention if and/or when necessary.®’

5. Escrow Agent

Finally, the Settlement Agreement proposes that Robyn Griffin of Huntington National Bank
serve as the Escrow Agent, whose duties are set forth in the Escrow Agreement.”® Ms. Griffin has over
25 years of experience in the financial sector and her Settlement Team at Huntington National Bank has
over 20 years of experience acting as escrow agent on various cases, handling more than 5,500
settlements for law firms, claims administrators and regulatory agencies.”” Ms. Griffin currently serves
as the Escrow Agent for the DuPont PWS Settlement, while her Huntington National Bank colleague
Christopher Ritchie currently serves as the Escrow Agent for the 3M PWS Settlement.”® Proposed Class
Counsel also moved for Ms. Griffin’s appointment as Opt Out Administrator for the Tyco PWS

Settlement.”’

! Garretson Dec., Ex. 11 at 9§ 1.
%2 DuPont and 3M Final Approval Orders (ECFs 4543, 4754).
93 See Tyco Preliminary Approval Motion (ECF 4911), at 17-18.
% S.A. §§2.66,8.8.
% Id.
% S.A.§§2.24,7.1.2; see also Escrow Agreement, Ex. 2-C.
97 See  National Settlement Funds, Huntington National Bank, available at
https://www.huntington.com/Commercial/industries/settlement-funds-services (last accessed June 2,
2024).
%8 Preliminary Approval Order issued by this Court in City of Camden, et al., v. E.I. du Pont de Nemours
and Company (n/k/a EIDP, Inc.), et al., No. 2:23-cv-03230 (ECF 3603); see also Order Granting
Plaintiffs’ Unopposed Motion for Establishment of Qualified Settlement Fund and Appointment of a
QSF Administrator and an Escrow Agent (ECF 3888) in the 3M PWS Settlement.
%9 See Tyco Preliminary Approval Motion (ECF 4911).

18
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As the Escrow Agent, Ms. Griffin will be responsible for, inter alia: (1) establishing and
maintaining the QSF; (2) ensuring that all legal responsibilities are met with respect to the QSF; (3)
receiving, depositing and disbursing funds from the QSF pursuant to the terms of the Settlement
100

Agreement; and (4) investing the funds.

E. Notice of Settlement

1. Identification of Potential Class Members

Proposed Class Counsel retained Rob Hesse, an environmental consultant, to assist in identifying
potential Eligible Claimants through publicly available information—namely, those active PWS that
meet the Class definition and have one or more Impacted Water Sources as of May 15, 2024—and to
devise a Class List of potential Eligible Claimants for the dissemination of Notice. '°!

As Mr. Hesse attests in his Declaration, each PWS in the United States is a permitted entity that
is regulated by the EPA.!%? The EPA assigns a unique identification number called a “PWSID” to each
PWS and maintains a centralized database that contains an inventory of all PWS in America.!®® This
database, called the Safe Drinking Water Information System (“SDWIS”), is regularly updated with
classifying information about all PWS, such as the population served, activity status, owner type and
primary Water Source. It also contains administrative contact information for each PWS.!%* Not every
PWS in the SDWIS is an Eligible Claimant; rather, only a smaller subset of PWS falls within the
Settlement Class definition based on whether or not the PWS has a PFAS detection before May 15,
2024, as defined in the Settlement Agreement, as well as on certain other size and classification

characteristics.'?’

1005 A. §7.2; see also Escrow Agreement, Ex. 2-C.
101 Summy Dec., Ex. 3 at §9 12-13; see also Hesse Dec., Ex. 12 at pp. 1-4.
102 Hesse Dec., Ex. 12 atp. 2.
103 1d. at pp. 1-2.
104 1d. at p. 2.
105 1d. at pp. 1-2; see also S.A. § 5.1.
19
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Of course, the Class List is illustrative only.'% Whether a PWS on the Class List is eligible and
qualifies for the Settlement must be determined in accordance with the Settlement Agreement and the
1,107

Allocation Protoco

2. The Notice Plan

Mr. Weisbrot intends to employ the following methods to provide Notice to each Class Member:
(1) mailed Notice; (2) reminder postcard; (3) emailed Notice; (4) personalized outreach; (5)
publication Notice; (6) digital Notice; (7) paid search campaign; (8) press release; (9) Settlement
website; and (10) toll-free telephone support. '

The Notice Plan will employ both a Long Form Notice and Summary Notice. The Long Form
Notice: (1) advises Class Members of the general terms of the proposed Settlement; (2) provides an
overview of the proposed Settlement’s Allocation Procedures and Claims Form Process (described in
more detail in Section IV(F), infra); (3) informs Class Members of their right to both object to and opt
out of the proposed Settlement; (4) discloses that administrative fees and costs will be paid out of the
Settlement Funds; and (5) discloses that Class Counsel will be filing a motion for an award of attorneys’
fees and costs that will request a Class award of attorneys’ fees and costs, to be paid from the Qualified
Settlement Fund, in lieu of the Common-Benefit Holdback Assessment provided for under CMO 3.!%
The Summary Notice is a condensed version of the Long Form Notice.!!°

It is Mr. Weisbrot’s professional opinion, based upon his extensive qualifications and that of his

firm, that the proposed Notice Plan is the best notice practicable under the circumstances and fully

106 Hesse Dec., Ex. 12 at p. 3.
107 See generally Allocation Procedures, Ex. 2-A.
108 See generally Exs. 2-D (Long Form Notice), 2-E (Notice Plan), and 2-F (Summary Notice); see also
Weisbrot Dec., Ex. 8 at 99 12-30.
109 Ex. 2-D; see also S.A. § 9.10.
10 Ex. 2-F.
20
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comports with due process requirements and Fed. R. Civ. P. 23.!!!

F. Allocation of Settlement Funds to Qualifying Class Members

The Settlement provides that the Settlement Funds will be divided among Qualifying Class
Members. Qualifying Class Members will be allocated awards from the Settlement Funds, subject to
the requisite fees, costs and holdbacks as set forth in the Settlement Agreement and Allocation
Procedures.!'? A Class Member will neither be allocated nor receive its share of the Settlement
Funds unless it timely submits a complete Claims Form. The Settlement Funds will then be allocated
among Qualifying Class Members by the Court-appointed Claims Administrator, under the oversight of
the Court-appointed Special Master, in accordance with the Allocation Procedures. !

The Allocation Procedures are a significant aspect of the Settlement. These Procedures are the
culmination of a tremendous effort by both proposed Class Counsel and BASF to develop a protocol to
fairly, reasonably, and adequately allocate the Settlement Funds to Qualifying Class Members. As part
of this massive effort, proposed Class Counsel engaged two highly qualified experts—Dr. J. Michael
Trapp!'* and Dr. Prithviraj Chavan'!'>—to provide their expertise and technical support to develop an
objective formula that can score a Qualifying Class Member’s Impacted Water Source(s) using factors
considered when calculating the real-world costs for the installation of PFAS treatment systems. After
applying the mathematical formula, the Impacted Water Source scores can be used to allocate the
Settlement Funds among Qualifying Class Members, each of whom would receive an “Allocated

Amount.” Below are some of the most crucial aspects of the Allocation Procedures.

T Weisbrot Dec., Ex. 8 at 99 12, 38-39.

125 A.§§2.5,3.3,6.1, 8.4, 8.10; see also Allocation Procedures, Ex. 2-A.

113 Id

114 Declaration of Dr. J. Michael Trapp, attached hereto as Ex. 13 (“Trapp Dec.”).

115 Declaration of Dr. Prithviraj Chavan, attached hereto as Ex. 14 (“Chavan Dec.”).
21
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1. Breakdown of Funds and Claims Forms

The Claims Administrator will separate the Settlement Funds into three distinct funds: the Action
Fund, the Supplemental Fund, and the Special Needs Fund.!'® Each fund has its own Claims Form.!!”
Additionally, in order for the Claims Administrator to evaluate Claims from Qualifying Class Members
who share an interest in a Water Source with another PWS in accordance with the Parties’ Joint
Interpretive Guidance on Interrelated Drinking Water Systems, the additional Interrelated Drinking
Water System Claims Form addendum will also be available.!'® These Claims Forms, along with all
verified supporting documentation, must be timely submitted by the applicable deadlines set forth in the
Allocation Procedures.!' The Claims Administrator will make these Claims Forms electronically
accessible on the Settlement website; a paper copy will also be available upon request. 12

a. The Action Fund

The Action Fund will compensate Qualifying Class Members that have timely submitted a
Claims Form and performed the requisite Baseline Testing for each of its Impacted Water Source(s).'?!
The Claims Administrator will enter the test results and relevant information provided on the Claims
Form into the mathematical formula set forth in the Allocation Procedures to score each Impacted Water
Source owned and/or operated by a Qualifying Class Member. 1?2

Qualifying Class Members (i.e., those with an Impacted Water Source before May 15, 2024) are

not required to retest their Impacted Water Source(s), but they are required to perform Baseline Testing

116 S A. §§ 2.11; see also Allocation Procedures, Ex. 2-A at §§ 11(4-6), and Claims Forms, Ex. 2-B,
which include the Action Fund Claims Form, the Addendum to the Action Fund Claims Form, the
Supplemental Fund Claims Form, the Special Needs Fund Claims Form, and the Interrelated Drinking
Water System Claims Form.
"
118 Parties’ Joint Interpretive Guidance, Exs. 2-M through P.
19 Allocation Procedures, Ex. 2-A at p. 1.
120 Mire Dec., Ex. 9 at § 11.
121 Allocation Procedures, Ex. 2-A at p. 1 and § I1(2).
122 1d. at § 11
22
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of each of their Water Sources that either have never been tested for PFAS or were tested for PFAS
before January 1, 2019, and such test did not result in a Measurable Concentration of PFAS.!?3 Failure
to test and submit Qualifying Test Results for Water Sources will disqualify Water Sources from
consideration for present and future payments.'?*

Those Qualifying Class Members with a detection will receive compensation from the
appropriate Action Fund for each Impacted Water Source.!?® Water Sources without a detection will
remain eligible to receive compensation from the Supplemental Fund, discussed in the next subsection,
through December 31, 2030, if later testing results in a PFAS detection. 2

While a Qualifying Class Member may use any laboratory, proposed Class Counsel have
arranged for significantly expedited analysis at reduced rates from Eurofins Environmental Testing,
which is a network of environmental labs that currently has North America’s largest capacity dedicated
to PFAS analysis.'?’

Both Drs. Trapp and Chavan agree that capital costs and operation and maintenance (“O&M”)
costs are the most important factors to consider when calculating the cost of treating PFAS-containing
Drinking Water.!?® Capital costs are primarily driven by the flow rate of the Impacted Water Source,
while O&M costs are primarily driven by the flow rate of the Impacted Water Source and PFAS
concentrations.'? Thus, the flow rates and PFAS concentrations of each Impacted Water Source,

obtained from the Qualifying Class Members’ Claims Forms and supporting documentation, can be used

by the Claims Administrator to formulaically calculate a Base Score for each Impacted Water Source. '*°

123 Allocation Procedures, Ex. 2-A at § 11(2)(c).
124 1d. at § TI(2)(e).
125 14 at § TI(6).
126 1d. at § 11(4).
127 Declaration of Robert Mitzel, president of Eurofins, attached hereto as Ex. 15.
128 Trapp Dec., Ex. 13 at pp. 3-9; Chavan Dec., Ex. 14 at pp. 4-10.
129 77
130 1d.; see also Allocation Procedures, Ex. 2-A at § II.
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These Base Scores will then be adjusted, or “bumped,” depending on whether the Impacted Water
Source’s concentration levels exceed any applicable federal or state MCLs; whether the Qualifying
Class Member had litigation relating to the Impacted Water Source pending at the time of Settlement;
and whether the Qualifying Class Member was one of the Public Water Provider Bellwether Plaintiffs.'3!

The Claims Administrator will then divide an Impacted Water Source’s Adjusted Base Score by
the sum of all Adjusted Base Scores for the Action Fund to arrive at each Impacted Water Source’s
percentage of the Action Fund.!3? This percentage will be multiplied by the total Action Fund to provide
the Allocated Amount for each Impacted Water Source. !>

Because the Allocation Procedures require the information solicited in the Claims Forms to
calculate Base Scores and all Base Scores are required to calculate individual Settlement Awards, each
Qualifying Class Member’s Allocated Amount will not be determinable until all applicable Claims
Forms are submitted, analyzed, and processed by the Claims Administrator. When these Allocated
Awards are determined and notification of the Allocated Amount is provided, each Qualifying Class
Member, proposed Class Counsel and/or BASF may submit a request for reconsideration to the Special
Master within the applicable deadlines, if an error in calculation can be established.!** Proposed Class
Counsel request that the Claims Forms submission deadline for the Action Fund be sixty (60) calendar

days after the Effective Date.!*

b. The Supplemental Fund

The Supplemental Fund was created to compensate Qualifying Class Members that: (1) have a

Water Source with Qualifying Test Results showing no Measurable Concentration of PFAS and because

B! Allocation Procedures, Ex. 2-A at §§ 11(6)(f)(iii)-(iv).
132 14 at § TI(6).
133 14 at § TI(6)(g).
134 14 at § T1(6)().
135 1d. at § 11(6).
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of later testing obtain a Qualifying Test Result showing a Measurable Concentrations of PFAS; or (2)
have an Impacted Water Source that did not exceed any applicable federal or state MCL at the time they
submitted their Claims Forms and because of later testing obtain a Qualifying Test Result that exceeds
an applicable MCL.*¢

For each Impacted Water Source, the Claims Administrator will approximate, as closely as is
reasonably possible, the Allocated Amount that each Impacted Water Source would have been allocated
had it been in the Action Fund with the later PFAS concentration, and shall issue funds from the
Supplemental Fund in amounts that reflect the difference between the Impacted Water Source’s
Settlement Award and what the Qualifying Class Member has already received, if anything, for the
Impacted Water Source.'’” Proposed Class Counsel request that the deadline for Claims Form
submission for the Supplemental Fund be December 31, 2030. '8

c. The Special Needs Fund

The Special Needs Fund will compensate Qualifying Class Members who have already spent
money to address PFAS detections in their Impacted Water Sources, such as by taking wells offline,
reducing flow rates, drilling new wells, pulling water from other sources and/or purchasing supplemental
water.!* A Special Needs Fund Claims Form must be submitted up to 45 calendar days after submission
of the PWS Claims Form.'*® Once all Special Needs Fund Claims Forms are timely received, the Claims
Administrator will review them and determine which Qualifying Class Members shall receive additional

compensation and the amount of compensation.'*! The Claims Administrator will recommend the awards

136 Allocation Procedures, Ex. 2-A at § 11(4).
B71d. at § 11(4)(d).
138 1d. at § 11(4)(c).
139 1d. at § 11(5).
140 74 at § TI(5)(d).
41 74 at § TI(5)(e).
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to the Special Master who must review and ultimately approve or reject them.'*?

2. Pavment of Funds by BASF

BASF shall make two (2) payments as set forth in Section 6 of the Settlement Agreement: the
Initial Payment of $4 million on the later of July 15, 2024, or within ten (10) Business Days after
Preliminary Approval, and the Second Payment of $312.5 million on March 1, 2025, after final
approval.'** Within five (5) Business Days after the Second Payment, the Escrow Agent shall transfer
seven percent (7%) of the Second Payment amount, less any attorneys’ fees and costs awarded, into the
Supplemental Fund and five percent (5%) of the Second Payment, less any attorneys’ fees and costs
awarded, into the Special Needs Funds.'*

G. Objections and Exclusion Rights

1. Objections

Any Class Member may file a written Objection to the Settlement or to an award of fees or
expenses to Class Counsel with the Clerk of the Court.!* The requirements for the written and signed
Objection and service obligations are set forth in the Settlement Agreement. !4 Any Class Member that
fails to comply with requirements of Sections 9.4 through 9.5.2 of the Agreement waives and forfeits
any and all objections the Class Member may have asserted.'#” Class Counsel asks that the Court set the
deadline for submission of Objections to be sixty (60) calendar days after the date the Notice is mailed.'*®

2. Requests for Exclusion (“Opt Outs™)

Any Eligible Claimant may opt out of the Settlement by submitting an electronic and duly

executed “Request for Exclusion” via the Opt Out Administrator’s portal, which will be accessible to

142 Id
43S A.§6.1.
144 Allocation Procedures, Ex. 2-A at § 11(6)(j).
1455 A. §§2.40,9.4-9.5.
146 I1d. at §§ 9.4-9.5.2.
147 1
148 1d at § 9.5.
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the Notice Administrator, the Claims Administrator, the Special Master, BASF’s Counsel, and Class
Counsel.'* The requirements for the Request for Exclusion are set forth in the Settlement Agreement
and Opt Out Form attached thereto as Exhibit H, including the requirement that the person submitting
the Request for Exclusion have been legally authorized to do so on behalf of the Class Member.'*° No
“mass” or “class” Opt Out shall be valid, and no Eligible Claimant may submit an Opt Out on behalf of
any other Eligible Claimant.'>!

Any Person that submits a timely and valid Request for Exclusion shall not (i) be bound by the
Settlement Agreement, or by any orders or judgments entered in the MDL Cases with respect to this
Settlement Agreement (but shall continue to be bound by other orders entered in the Litigation, including
any protective order); (ii) be entitled to any of the relief or other benefits provided under the Settlement
Agreement; (iii) gain any rights by virtue of the Settlement Agreement; or (iv) be entitled to submit an
Objection.!® Any Class Member that fails to submit a timely and valid Request for Exclusion (or
submits and then withdraws its Opt Out) submits to the jurisdiction of the MDL Court and shall be
bound by all the terms of the Settlement Agreement and by all proceedings, orders, and judgments with
respect to the Settlement. !>
Proposed Class Counsel asks that the Court set the deadline for submission of Requests for

Exclusion to be ninety (90) calendar days after the date the Notice is mailed.'>*

H. Termination of the Settlement — BASE’s Walk-Away Right

BASF has the option to withdraw from the Settlement, and terminate the Settlement Agreement,

if certain numbers of Class Members, broken down by PWS category, opt out of the Settlement

149G A. §§2.41, 9.6-9.7. Submission of Requests for Exclusion pursuant to FRCP 5 is also available. Id.
at § 9.6.
1305 A. §9.5.1; see also Opt Out Form, Ex. 2-H.
SIS A.§9.7.3.
152 74 at § 9.7.1.
153 1d at § 9.7.2.
154 14 at § 9.7,
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(“Required Participation Threshold”).!>*> The Special Master shall determine whether these thresholds

have been met and notify the parties. !>

If the Special Master determines that some or all parts of the
Required Participation Threshold have not been satisfied, or if BASF in good faith disagrees with a
determination by the Special Master that it has been satisfied, then, within twenty-one (21) calendar
days of being notified by the Special Master, BASF must notify proposed Class Counsel, the Special
157

Master and the Claims Administrator of its intent to either exercise or waive its right to terminate.

1. Release of Claims, Covenant Not to Sue and Dismissal

After Class Members are notified and the time period for Opt Out requests and Objections
expires, if the Court grants Final Approval of the Settlement, then all Class Members who do not request
exclusion from the Class will be deemed to have released all claims as set forth in the Settlement
Agreement against BASF; will be deemed to have agreed not to institute any Released Claims in the
future; and, for those Class Members with pending Litigation, will be deemed to have agreed to dismiss
their Released Claims with prejudice.!®

Any pending Litigation shall be dismissed with prejudice to the extent it contains Released
Claims against BASF."*° However, should a Class Member believe that it has a preserved claim (i.e., one
that is not released under the terms of the Settlement Agreement), it must notify the Special Master, Class
Counsel, and BASF’s Counsel before the date of the Final Fairness Hearing if it intends to seek a limited
Dismissal, and shall execute a stipulation of limited Dismissal with prejudice, in the form annexed to

the Settlement Agreement as Exhibit K, within fourteen (14) calendar days after the Effective Date. !

1555.A. §10.
156 1d. at § 10.2.
157 1d. at § 10.3.
158 Id. at §§ 9.7.1-9.7.2, 12.
159 1d. at § 12.6.
160 1d. at § 12.6.1; see also Dismissal, Ex. 2-K.
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Failure to do so will result in dismissal of the entire claim against BASF in its entirety with prejudice. '¢!

J. Pavment of Attorneys’ Fees and Litigation Costs and Expenses

Proposed Class Counsel intends to file a motion for fees and costs that will request a Class award
of attorneys’ fees and costs in lieu of the Common Benefit Holdbacks provisions of CMO 3, to be paid
from the Qualified Settlement Fund before final approval and before any portion of the Settlement Funds is
distributed to Class Members. 6>

V. ARGUMENT

Preliminary approval of a class action settlement is warranted if the two requirements of Rule
23(e)(1) are satisfied. Under the Rule, the issue is whether the Court will likely be able to: (1) approve
the Settlement as being fair, reasonable and adequate under Rule 23(e)(2); and (2) certify the Settlement
Class for purposes of settlement and entering a judgment. !¢

In determining whether to approve a Settlement, the Court should be guided by the principle that
“[t]here is a strong judicial policy in favor of settlements, particularly in the class action context.”!%*
Indeed, “[t]he voluntary resolution of litigation through settlement is strongly favored by the courts and
2165

is ‘particularly appropriate’ in class actions.

A. The Proposed Settlement Should Be Preliminarily Approved.

Preliminary approval of a proposed class settlement begins with a cursory determination of the

161 17
162 S A. §§ 3.1, 6.1, 9.10. The motion will be due not less than twenty (20) calendar days before the
deadline for Objections. Id. at § 9.9.
163 See also 1988 Trust for Allen Children Dated 8/8/88 v. Banner Life Ins. Co., 28 F.4th 513, 521 (4th
Cir. 2022) (recognizing that parties propounding settlement bear “the initial burden to show that the
proposed class meets the Rule 23(a) requirements for certification and that a proposed settlement is fair,
reasonable, and adequate™).
164 Reed v. Big Water Resort, LLC, 2016 U.S. Dist. LEXIS 187745, at *14 (D.S.C. May 26, 2016); see
also Crandellv. U.S., 703 F.2d 74, 75 (4th Cir. 1983) (“Public policy, of course, favors private settlement
of disputes.”).
165 In re LandAmerica 1031 Exch. Servs. Inc. Internal Revenue Service §1031 Tax Deferred Exch. Litig.
(MDL 2054),2012 U.S. Dist. LEXIS 97933 at *13-14 (D.S.C. July 12, 2012).
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fairness, reasonableness, and adequacy of the settlement terms using the factors enumerated in Fed. R.
Civ. P. 23(e)(2).'% As the arbiter of fairness and adequacy, the district court “acts as a fiduciary of the
class” to “ensure that the settlement is fair and not a product of collusion, and that the class members’
interests were represented adequately.”'®” The Court is obliged to review the Settlement Agreement and
“determine whether it is ‘within the range of possible approval’ or, in other words, whether there is
‘probable cause’ to notify the class of the proposed settlement.”!%® For preliminary approval purposes,
a court “is not required to undertake an in-depth consideration of the relevant factors for final
approval.”!®

Here, Plaintiffs and proposed Class Counsel submit that both the form and substance of the
proposed Settlement are fair, reasonable, and adequate, and thus preliminary approval by the Court is
warranted. Indeed, the proposed Settlement satisfies each of the elements for assessing the
reasonableness of the settlement under Rule 23(e)(2), as well as the factors set forth in Jiffy Lube, 927

F.2d at 158-59.17°

1. The Settlement Negotiations Were Fair.

The Fourth Circuit uses the following Jiffy Lube factors to analyze the fairness of a proposed
class settlement to ensure it was reached as a result of good-faith bargaining at arm’s length, without

collusion: (1) the posture of the case at the time the proposed settlement was proposed, (2) the extent of

166 See In re Aqueous Film-Forming Foams Prod. Liab. Litig., No. 2:18-MN-2873-RMG, 2021 U.S.
Dist. LEXIS 16470, at *1 (D.S.C. Jan. 25, 2021) (preliminarily approving the Campbell class action
settlement) (“Campbell”); see also Preliminary Approval Orders issued by this Court in City of Camden,
et al., v. 3M Company, No. 2:23-cv-03147 (ECF 3626) and City of Camden, et al., v. E.I. du Pont de
Nemours and Company (n/k/a EIDP, Inc.), et al., No. 2:23-cv-03230 (ECF 3603).

167 1988 Trust, 28 F.4th at 521 (quoting Sharp Farms v. Speaks, 917 F.3d 276, 293-294).

168 In re LandAmerica, 2012 U.S. Dist. LEXIS 97933, at *5 (quoting Horton v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 855 F. Supp. 825, 827 (E.D.N.C. 1994)).

169 Id. at *6.

170 See also In re: Lumber Liquidators Chinese Manufactured Flooring Prods. Marketing, Sales Pract.
and Prods. Liab. Litig., 952 F.3d 471, 484 n. 8 (4th Cir. 2020) (reaffirming the Jiffy Lube factors while
noting that the elements listed in the 2018 amendment to Rule 23(e)(2) differ from the Court’s

considerations but “almost completely overlap”).
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discovery that had been conducted, (3) the circumstances surrounding the negotiations, and (4) counsel’s
experience in the type of case at issue.!”!

a. The Litigation as to Public Water Systems Was in a Trial-Ready
Posture at the Time of the Settlement.

As set forth in detail supra in Section III(B), the parties agreed to a proposed Settlement only
after the resolution of Drinking Water claims with water providers with other MDL defendants—namely
3M, DuPont, and Tyco—as well as after the issuance of Court Orders teeing up trial for the non-settling
defendants that remained in the MDL.

Prior to that, for over five years, since this MDL’s inception in December 2018, the parties had
engaged in extensive, non-stop fact and expert discovery and motion practice in an effort to move this
MDL forward efficiently and effectively. Nor did they let a global pandemic stop them, with the first of
the now-over 216 depositions in this MDL being taken remotely in the earliest months of lockdown. The
culmination of their efforts resulted in trial counsel being ready to present the Stuart case in June 2023,
a process that included, among other things, analyzing and evaluating hundreds of thousands of
documents and paring them down to the final core exhibit list; arguing evidentiary objections; securing
live witnesses; identifying deposition cuts; and engaging in motion practice (i.e. summary judgment
motions, Daubert motions, and motions in limine). The parties also conducted discovery to prepare for
trial against the telomer Defendants as discussed supra in Section III(B). Here, “the cause [was] ready
for trial,” which ordinarily assures “sufficient development of the facts to permit a reasonable judgment
on the possible merits of the case.”!”?

Notably, the PWS cases were much farther along than cases in other litigations in which a

proposed class settlement has received preliminary approval in the Fourth Circuit. Indeed, the Fourth

1 Id ; see also Commissioners of Public Works of City of Charleston v. Costco Wholesale Corp., 340
F.R.D. 242, 249 (D.S.C. 2021).
172 Flinn v. FMC Corp., 528 F.2d 1169, 1173 (4th Cir. 1975).
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Circuit has affirmed preliminary approval of a class settlement “reached so early in the litigation that no
formal discovery had occurred, [because] the court found that [...] evidence obtained [...] yielded
sufficient undisputed facts” to enable a decision regarding the merits of the claims.!”® Thus, the first Jiffy
Lube factor for evaluating fairness supports preliminary approval of the proposed Settlement.

b. Before Reaching Settlement, the Parties Conducted Extensive
Investigation and Discovery.

Preliminary informal exploratory settlement discussions began in late August 2022. By this time,
the parties were already well along in the development of their positions and had gathered a substantial
cache of relevant evidence on critical elements of the claims at issue. In fact, the PEC had by that point
already served voluminous discovery requests on approximately twenty (20) core defendants in the MDL,
including BASF, and Science Day (October 4, 2019) had already convened, at which the parties presented
their respective positions regarding some of the key scientific issues at issue in this case. Before reaching
settlement with BASF, over 5 million documents were produced in this MDL, amounting to nearly 41
million pages.!” To date the parties have also completed 216 fact and expert witness depositions.'”

Accordingly, as the extensive and highly contentious settlement discussions unfolded between
the parties, general liability discovery as to all of the core MDL defendants, including BASF, was
substantially completed and available for use. To this end, both sides, along with Judge Phillips, were
armed with extensive discovery and primed to make well-informed and intelligent decisions regarding

the strength of Plaintiffs’ liability case and its impact on any proposed Settlement. Accordingly, the

173 Jiffy Lube, 927 F.2d at 159 (vacated and remanded on other grounds); see also Newbanks v. Cellular
Sales of Knoxville, Inc., No. 12-1420, 2015 U.S. Dist. LEXIS 191550, at *4-5, *14 (D.S.C. Feb. 4,
2015) (discovery was sufficient to allow evaluation of the merits of the case where parties exchanged
thousands of pages of documents during the discovery process); Mullinax v. Parker Sewer & Fire
Subdistrict, No. 12-cv-01405, 2014 U.S. Dist. LEXIS 199340, at *16 (D.S.C. Mar. 11, 2014)
(approving settlement “reached after nearly 10 months of litigation that had narrowed and defined the
legal and factual issues as clearly as possible.”).
174 London Dec., Ex. 4 at 9 16.
175 Id
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second Jiffy Lube factor for evaluating fairness also supports preliminary approval of the proposed
Settlement.

C. The Proposed Settlement Was Negotiated at Arm’s-Length.

As described in the Declarations of Judge Phillips and proposed Class Counsel, the proposed
Settlement arose out of serious and informed negotiations conducted at arms’ length. From the time the
parties first began to informally discuss a potential settlement, proposed Class Counsel continued to
vigorously prosecute the PWS claims brought against BASF and the other MDL defendants, which led
to negotiations between the parties that were difficult and often highly contentious.

This continued after Judge Phillips was appointed by the Court in October 2022 to mediate the
parties’ negotiations. Judge Phillips played a crucial role in supervising the negotiations, assisting in
evaluating the strengths and weaknesses of the parties’ respective positions and bridging the wide gaps
in said positions.!”® And even as Judge Phillips oversaw multiple telephone, video conference and in-
person mediation sessions, the negotiations remained difficult and contentious. Indeed, even after the
parties reached agreement on the material terms of the Settlement, the negotiations continued as the
parties worked to hammer out the details of the final Settlement Agreement.!”’

The adversarial nature of the negotiations and the aid provided by Judge Phillips meet the Fourth

Circuit’s third factor for evaluating fairness and support preliminary approval.'”8

d. Class Counsel and Counsel for BASF Have Decades of Experience
Litigating Complex Cases, Including Environmental and Class Actions.

Because Plaintiffs and BASF are represented by competent counsel who are experienced in

176 Summy Dec., Ex. 3 at 49 17, 22; London Dec., Ex. 4 at 9 20.
177 See generally Judge Phillips Dec., Ex. 7.
18 Id.; see also S.C. Nat. Bank v. Stone, 139 F.R.D. 335, 345-46 (D.S.C. 1991) (although supervision
“is not mandatory in order to determine a settlement is fair, such participation can insure that the parties
will negotiate in good faith without collusion.”); Robinson v. Carolina First Bank NA, 2019 U.S. Dist.
LEXIS 26450, *27 (D.S.C. Feb. 14, 2019) (“supervision by a mediator lends an air of fairness to
agreements that are ultimately reached”); FRCP 23(e)(2)(B).
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complex, large-scale environmental litigation, their opinions supporting the proposed Settlement weigh
in favor of granting preliminary approval.!”” Indeed, Courts have recognized that class counsel’s
experience in similar litigation allows for a realistic assessment of the merits of a claim and the
desirability of a settlement.'® This Court has previously given consideration to the “Parties’ history of
litigating similar, if not identical issues, combined with Plaintiff's counsel’s extensive experience of the
same” as “indicat[ing] the settlement was negotiated at arm’s length.” '8!

Here, proposed Class Counsel have extensive experience in complex environmental litigation,
class actions, and settlements of large, nationwide cases. Indeed, this Court appointed each as Co-Lead
Counsel to oversee the prosecution of this MDL out of recognition of their experience. Most recently,
this Court applauded proposed Class Counsel as being “some of the most qualified mass tort litigators
in America.”'® Their recommendation of the Settlement is informed by their acquired knowledge.

Scott Summy has litigated and resolved several large-scale cases involving water providers who
sought the costs of removing chemicals from their water.'®® As just one example, in 2009, he
successfully settled MDL-wide claims brought by water suppliers against the nation’s major oil
companies for contaminating their Drinking Water supplies with the gasoline additive, MTBE. !4

Michael London has devoted his entire legal career to representing consumers and injury victims,
primarily in complex litigation settings involving mass torts.'®> As just one example, Mr. London led

the seminal PFAS litigation, In re: E.I. du Pont de Nemours and Company C-8 Pers. Injury Litig., MDL

179 Robinson, 2019 U.S. Dist. LEXIS 26450, at *13- 14, 18-19; Flinn, 528 F.2d at 1173 (the opinion and
recommendation of experienced counsel “should be given weight in evaluating the proposed
settlement.”); FRCP 23(e)(2)(A).
180 Bass v. 817 Corp., 2017 U.S. Dist. LEXIS 225380, *5-6 (D.S.C. Sept. 19, 2017).
181 Commissioners, 340 F.R.D. at 249.
182 See Order and Opinion (ECF 4885), granting Class Counsel’s Motion for Attorneys’ Fees and Costs,
atp. 11.
183 See Summy Dec., Ex. 3.
184 11
185 See London Dec., Ex. 4.
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No. 2433 (S.D. Ohio).!86

Paul Napoli has litigated and resolved mass tort litigations involving complex environmental
issues like those in this case.!®” As just one example, Mr. Napoli, in his court-appointed role of Plaintiffs’
Liaison Counsel, participated in the historic settlement for more than 10,000 first responders,
construction workers, and laborers exposed to toxins from the September 11, 2001 attack on the World
Trade Center.'8®

Joseph Rice has served as negotiator in some of the largest civil actions over the past several
decades. He has been involved in asbestos litigation, acted as Co-Lead Counsel in the National
Prescription Opiate MDL and helped negotiate settlements in the BP oil spill on behalf of the Plaintiffs’
Steering Committee for that litigation.'®’

Considering proposed Class Counsel’s broad knowledge of the facts surrounding this litigation,
coupled with their extensive experience resolving litigations involving similar issues, the fourth Jiffy
Lube factor is met and supports preliminary approval of the proposed Settlement.

2. The Settlement Provides Adequate Consideration to the Class.

BASF will pay the Settlement Amount of $312.5 million into a Court-approved QSF to be
distributed to Class Members.'*° BASF will additionally pay four million dollars ($4,000,000) for notice
and administrative costs, which, together with the Settlement Amount, and inclusive of any interest that
accrues thereon when deposited in the QSF, constitute the Settlement Funds. Following appropriate
deductions for fees and costs as set forth in the Settlement Agreement, the Settlement Funds will be

allocated equitably among Qualifying Class Members under the Allocation Procedures.!”! The

186 77
187 See Declaration of Paul Napoli, Ex. 5.
188 77
189 See Declaration of Joseph Rice, Ex. 6.
0 S A. §§2.62,3.1,6.1, 7; see also Escrow Agreement, Ex. 2-C.
91 Allocation Procedures, Ex. 2-A.
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Settlement will help ameliorate the costs faced by PWS in developing and implementing necessary, cost-
effective systems to treat the water sources contaminated by BASF’s PFAS-containing products.
At this stage, the Court need only find that the Settlement is within “the range of possible

approval,”!®?

considering “(1) the relative strength of the plaintiffs’ case on the merits, (2) the existence
of any difficulties of proof or strong defenses the plaintiffs are likely to encounter if the case goes to
trial, (3) the anticipated duration and expense of additional litigation, (4) the solvency of the defendants
[...]and (5) the degree of opposition to the settlement.”!* All such factors weigh in favor of preliminary

approval.

a. The Settlement is Reasonable Given the Strength of Plaintiffs’ Case on
the Merits and BASE’s Existing Defenses.

Although Plaintiffs are confident in the strength of their allegations and supporting evidence,
“Plaintiffs’ ability to prevail on the merits is uncertain. The Settlement confers relief that might well not
be achievable through continued litigation.”'** When reviewing the adequacy of a proposed settlement,
“the court can assess the relative strengths and weaknesses of the settling parties’ positions to evaluate
the various risks and costs that accompany continuation of the litigation.”!*>

Before any Settlement was reached in the MDL, the Stuart case was trial-ready. Since Stuart
was stayed in light of the PWS settlements with 3M and DuPont, proposed Class Counsel wasted no time
preparing to try a case against the telomer Defendants pursuant to CMOs 27A-G, with trial currently set to
begin on January 27, 2025. Proposed Class Counsel believed, and continue to believe, that they have a

strong case against BASF. BASF is fully cognizant of the totality of this credible evidence. In fact, it is

the strength of Plaintiffs’ position that drove the Settlement Amount agreed to by BASF.

192 Commissioners, 340 F.R.D. at 249.
193 Jiffy Lube, 927 F.2d at 159; Commissioners, 340 F.R.D. at 250; see also FRCP 23(e)(2)(C & D).
9% Gray v. Talking Phone Book, 2012 U.S. Dist. LEXIS 200804, at *16 (D.S.C. Aug. 10, 2012).
195 Case v. French Quarter III LLC, 2015 WL 12851717, at *8 (D.S.C. July 27, 2015).
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Of course, the outcome of any case that is tried on the merits is uncertain and for their part, BASF
believes it had supportable legal and factual defenses which also impacted the parties’ negotiations. As
Judge Phillips attests in his declaration, the settlement negotiations were “difficult and contentious . . .
because all involved held firm to their convictions that they had the stronger factual and legal arguments
on issues relevant to liability, damages, and otherwise, leading to robust debates on virtually aspect of the
settlement, including the ultimate outcome of motions, trials, and appeals if a negotiated agreement was
not achieved.”!%¢

As in many cases, uncertainty favors settlement because “hurdles to proving liability, such as
proving proximate cause would remain and would necessitate expensive expert testimony.”!”” BASF
also insisted that the benefits of its PFAS-containing products outweighed the risks associated with their
use. This issue, among others, would have been left in the hands of juries, where the outcome is always
uncertain.

Notably, as detailed earlier in Section II, BASF was a predominant manufacturer of
fluorosurfactants that were then used to manufacture AFFF, but it was not the sole fluorosurfactant
manufacturer, nor did it manufacture AFFF.!”® Notwithstanding Plaintiffs’ confidence in the strengths
of their proofs against BASF, this is a factor that could have potentially reduced any favorable jury

award. It was therefore a consideration in agreeing to the Settlement Amount.'*® Accordingly, this factor

196 Judge Phillips Dec., Ex. 7 at 9 21.
7 Commissioners, 340 F.R.D. at 250 (internal quotation marks omitted); LandAmerica, 2012 U.S. Dist.
LEXIS 97933, at *11-12 (where defendants “vigorously dispute the Plaintiffs’ claims on numerous
grounds,” “their dispute underscores . . . the uncertainty of the outcome[.]”); S.C. Nat. Bank, 139 F.R.D.
at 340 (settlement favored by risk to both sides of ultimate resolution of the numerous and significant
factual and legal issues).
198 BASF intended to argue that it was entitled to a government contractor defense. While proposed
Class Counsel believes juries would not have found in BASF’s favor, the risk of an adverse ruling on
said defense at trial also supports settlement. Summy Dec., Ex. 3 at 9 19.
199 See e.g. Flinn, 528 F.2d at 1173-74 (the fact that a cash settlement ““may only amount to a fraction
of the potential recovery’ will not per se render the settlement inadequate or unfair.”).
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supports that the Settlement is reasonable.

b. The Settlement is Reasonable Given the Anticipated Duration and
Expense of Additional Litigation.

Under the Settlement Agreement, BASF does not admit its liability and expressly declines to
waive any affirmative defenses. If the Settlement Agreement is terminated, the parties agree to return to
their pre-settlement litigation positions. The SMCMUA case has had the most trial preparation, so in the
absence of settlement, the vast majority of water providers would commence on a years-long litigation
journey—after over five years have already passed in the MDL. It could easily take many additional
years for Class Members to make similar progress in their own individual cases,?’° and there is the risk
of recovering nothing, or recovering only after years of trial and appeals. Adding years of litigation for
each PWS runs counter to having to expend funds in the near term to comply with the EPA’s recently
announced MCLs for PFAS. This factor—the need to comply with enforceable regulations—cannot be
overstated.

Indeed, although the claims alleged by the Class Members involve straightforward tort
principles, litigating their cases involves sophisticated factual, expert and legal analysis that in many cases
will require hiring multiple consulting and testifying experts. A liability determination may turn on
resolution of complex fact questions based on sophisticated scientific evidence, including analyses of
the PFOA at a particular site to determine whether it is branched or linear or both and, if both, in what
proportions. And looming over all of this is the possibility that a jury assesses discrete factual issues
involving the government contractor defense and, however unlikely, finds that it applies in a particular
case. All these uncertainties make settlement all the more desirable.

This complexity translates into time-consuming and expensive litigation. Preparing the water

200 See Case, 2015 WL 12851717, at *8 (settlement is appropriate after extensive discovery where trial
would be lengthy and costly).
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provider cases for potential bellwether trials alone required that Plaintiffs engage numerous expert
witnesses at a cost totaling over hundreds of thousands of dollars, and that is without a single trial having
even been conducted. Developing these specific expert opinions for hundreds of PWS presents the real
potential for enormously exorbitant costs.

Proposed Class Counsel have also expended time and effort in other ways in order to put the PWS
cases into the best position possible for negotiating a potential settlement. For the Stuart trial, a core trial
team was deployed to Charleston and was prepared to present the best evidence in a precise, cogent and

I The firms involved invested

persuasive manner, as Plaintiffs have done on prior occasions.?’
extraordinary amounts of time in these efforts, without any guarantee of future recovery due to the
contingency nature of the litigation.?°? Then, upon the stay of the Stuart trial following resolution with
certain MDL defendants, the parties pivoted to preparing cases to try against the telomer Defendants.
Another bellwether selection process took place, with all the attendant efforts that entails. The parties
then aggressively worked up first the four (4) Tier One cases, then the two (2) Tier Two cases, in
preparation for a fall 2024 trial start date (which was recently extended to January 2025). These risks
and costs were also part of the parties’ calculus in negotiating the proposed Settlement and should be

considered by the Court.?*?

201 The Stuart trial team was led by Gary Douglas of Douglas & London and Wesley Bowden of Levin,
Papantonio, Rafferty, and also included: Rebecca Newman, Lara Say, Anne Accettella, and Tate Kunkle
of Douglas & London; Ned McWilliams, Madeline Pendley, and Chris Paulos of Levin, Papantonio,
Rafferty; Frank Petosa, Josh Autry, and Henry Watkins of Morgan & Morgan; Nancy Christensen of
Weitz & Luxenberg; Carl Solomon of Solomon Law Group; Stephanie Biehl of Sher Edling; and Fred
Longer of Levin, Sedran & Berman. Many of these lawyers (and others on the Law & Briefing
Committee, including Carla Burke Pickrel and Kevin Madonna) were engaged in multiple important
presentations to the Court, including Science Day and the Government Contractor Defense hearing.
202 The Settlement Agreement appropriately recognizes that all counsel will take their fees from the
Settlement Funds. As discussed above, in Section IV(J), proposed Class Counsel intend to file a motion
for a Class award of attorneys’ fees and costs, in lieu of the Common Benefit Holdback provisions of
CMO 3, not less than twenty (20) calendar days before Objections. All fees and costs of proposed Class
Counsel would be paid from the Settlement Funds in the QSF. See S.A. §§ 3.1, 9.9-9.10.
203 See FRCP 23(e)(2)(C)(iii).

39



2:18-mn-02873-RMG  Date Filed 06/03/24 Entry Number 5053-1 Page 46 of 58

Moreover, any judgments won following trial would likely be subject to lengthy appeals,
whereas the Settlement provides more immediate results and benefits to Class Members. 2%

In brokering the proposed Settlement, proposed Class Counsel carefully evaluated all the hurdles
involved in establishing BASF’s liability, including getting past Daubert and summary judgment, as
well as the possibility of a future trial and appeal. Based on these considerations, proposed Class Counsel
believe that it is in the best interest of all Class Members to resolve the claims through the proposed
205

Settlement in order to avoid such risks.

C. The Settlement is Reasonable Given the Current Solvency of BASF.

Although BASF has not indicated any plans to pursue bankruptcy protection (which their co-
defendant in the MDL, Kidde-Fenwal, Inc., did),?% it is always a possibility, especially given the values
of the claims at issues. Accordingly, the potential inability to pay litigated judgments weighs in favor of
the adequacy of the nine-figure settlement.?"’

In summary, good cause for final approval of the Settlement has been amply demonstrated.

B. The Proposed Settlement Class Should Be Provisionally Certified Under Federal Rule
of Civil Procedure 23.

1. The Requirements of Rule 23(a) Are Satisfied.

A proposed settlement class satisfies the requirements for class certification under Rule 23(a), if
it meets the following requirements: (1) numerosity, (2) commonality, (3) typicality, and (4) adequacy
of representation. Fed. R. Civ. P. 23(a). The Fourth Circuit also recognizes that “Rule 23 contains an

implicit threshold requirement that the members of a proposed class be readily identifiable” or

204 See Decohen v. Abbasi, LLC, 299 F.R.D. 469, 480 (D. Md. 2014) (“Accordingly, even after three and
a half years of litigation, the road to recovery—particularly for the class as a whole—likely would be
protracted and costly if the settlement were not approved.”).
205 See Gray, 2012 U.S. Dist. LEXIS 200804, at *5-6, *15 (settlement negotiations involved
consideration of avoiding the significant risk and burden of continuing litigation).
206 In re Kidde-Fenwal, Inc., No. 23-20638, Voluntary Petition for Bankruptcy (D. Del. May 14, 2023).
207 See Lumber Liquidators, 952 F.3d at 485.
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ascertainable.?%

At this preliminary stage, this Court is not required to undertake an in-depth consideration of the
relevant factors; nor should the Court decide the merits of the case or resolve unsettled legal questions.
Rather, it should “limit its proceedings to whatever is necessary to aid it in reaching an informed, just and
9209

reasoned decision.

a. The Settlement Class Members are Readily Ascertainable.

In analyzing any class action, the Fourth Circuit has imposed a non-textual condition that “a
class cannot be certified unless a court can readily identify the class members in reference to objective
criteria.”?!? This requirement is often called “ascertainability,” where “[t]he goal is not to identify every
class member at the time of certification, but to define a class in such a way as to ensure that there will
be some administratively feasible [way] for the court to determine whether a particular individual is a
member at some point.”?!! This requirement will be met so long as the putative class is able to be
“identified on a large-scale basis, and notified of the class action accordingly.”?!?

As detailed above in Section IV(E)(1), the proposed Settlement Class meets this requirement
because the putative Class Members it includes are objectively described, readily identifiable, and
ascertainable by reference to publicly available information and, if necessary, confirmatory testing

results.?!3 For this reason, the Fourth Circuit’s ascertainability requirement is satisfied.

b. Rule 23(a)’s Numerosity Requirement is Satisfied.

Rule 23(a)(1) requires that a class be “so numerous that joinder of all members is

208 Peters v. Aetna Inc., 2 F.4th 199, 241-42 (4th Cir. 2021) (internal citations omitted); see also
Commissioners, 340 F.R.D. at 247.
29 Flinn, 528 F.2d at 1173.
219 Krakauer v. Dish Network, L.L.C., 925 F.3d 643, 654—55 (4th Cir. 2019).
211 Jd. at 658 (internal quotation marks omitted).
212 Id.
213 In re Aqueous Film-Forming Foams Prods. Liab. Litig.,No. 18-2873, 2024 WL 489326, at *6 (D.S.C.
Feb. 8, 2024) (Order and Opinion finally approving the DuPont Settlement) (hereafter “AFFF”).
41



2:18-mn-02873-RMG  Date Filed 06/03/24 Entry Number 5053-1 Page 48 of 58

impracticable.”?!* While this requirement was “easily satisfied” for a class of 14,000 public sewer system
operators,?!> the Fourth Circuit has also found it satisfied where the proposed class included only 30
members.?!® The large number of PWS in the proposed Class and their disparate locations alone make
joinder an unrealistic option in this case, thereby confirming the impracticality of resolving their
claims without use of the class action device.?!” Thus, the proposed Settlement Class, projected to
number over 5,000, easily satisfies Rule 23(a)’s numerosity requirement.>!

c. Rule 23(a)’s Commonality Requirement is Satisfied.

Under Rule 23(a)(2), a district court may certify a class only when “there are questions of law
or fact common to the class.”?!” The key inquiry for evaluating commonality is whether a common
question can be answered in a class-wide proceeding such that it will “drive the resolution of the
litigation.”??° Thus, even a single common question is sufficient to meet this Rule 23(a) requirement.??!

Recently, this Court found the commonality requirement was met in a class action where public
sewer operators alleged, individually and on behalf of a putative class, that the manufacturers of

flushable wipes knew that their wipes were not actually “flushable,” failed to warn consumers, and

214 FRCP 23(a)(1).
215 Commissioners, 340 F.R.D. at 247.
218 Williams v. Henderson, 129 Fed. App’x 806, 811 (4th Cir. 2005).
27 See In re Zetia (Ezetimibe) Antitrust Litig., 7 F.4th 227, 234-36 (4th Cir. 2021) (holding that when
the proposed class is in the “gray area” between 20 to 40 members, “the district court should consider
whether judicial economy favors either a class action or joinder.”); see also Preliminary Approval Orders
issued by this Court in the 3M PWS Settlement (ECF 3626) and in the DuPont PWS Settlement (ECF
3603).
218 See AFFF, 2024 WL 489326 at *6.
219 FRCP 23(a)(2).
220 Wwal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011). See also Commissioners, 340 F.R.D. at
247-248 (“The commonality requirement—at least as it relates to a settlement class—is ‘not usually a
contentious one: the requirement is generally satisfied by the existence of a single issue of law or fact
that is common across all class members and thus is easily met in most cases.’”); Dukes, 564 U.S at 350
(“What matters to class certification . . . is not the raising of common ‘questions’—even in droves—but
rather the capacity of a classwide proceeding to generate common answers apt to drive the resolution of
the litigation.”).
21 1d. at 359.
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caused harm to sewer systems.??? In that case, this Court found that common questions existed “such as
whether ‘Defendants mislabel their flushable wipes so as to have consumers believe that their flushable
wipes will not cause harm to sewer systems in their area’ and ‘whether Defendants’ flushable wipes
cause adverse effects on STP Operators’ systems.’”??

The same analysis supports a finding of commonality here. Plaintiffs’ claims, individually and
on behalf of the proposed Settlement Class, arise from allegations that BASF and/or its predecessor
knew of the environmental and potential human health risks associated with exposure to the PFAS in
their fluorosurfactant products, yet continued to develop, manufacture, distribute, and sell products
containing PFAS.??* Likewise, Plaintiffs and the proposed Class Members have all alleged that BASF
and/or its predecessor failed to warn users, bystanders, or public agencies of these risks associated with
their products that contained PFAS.??* Plaintiffs and the Class Members relied on a common core of
salient facts relevant to BASF, and BASF’s potential liability to Plaintiffs and the proposed Settlement
Class is grounded in substantially similar legal theories.??® For this reason, Rule 23(a)’s commonality

requirement is satisfied here.

d. Rule 23(a)’s Typicality Requirement is Satisfied.

Typicality requires that the proposed class representatives’ claims be “typical of the claims or
defenses of the class.”??’ Typicality is satisfied if a proposed class representative’s claim is not “so
different from the claims of absent class members that their claims will not be advanced by plaintiff's
proof of his own individual claim.”??® Still, courts have emphasized that this “is not to say that typicality

requires that the plaintiff’s claim and the claims of class members be perfectly identical or perfectly

222 Commissioners, 340 FR.D. at 247.

223 1y

224 BASF Compl. at 49 107-108, 114.

225 Id. at 49 73, 91, 146-155.

226 See AFFF, 2024 WL 489326 at *7.

22T FRCP 23(a)(3).

228 Deiter v. Microsoft Corp., 436 F.3d 461, 466-67 (4th Cir. 2006).
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aligned.”??® Rather, typicality is satisfied where there is “a sufficient link” between a representative
plaintiff’s claims and those of absent class members where both allegedly suffered damages caused by
the same product, arising out of the same alleged course of conduct by defendant, and based on identical
legal theories.?**

Here, Plaintiffs, in their capacity as proposed Class Representatives, have asserted claims that
are undoubtedly typical of those of the Class Members they seek to represent. To start with, Plaintiffs,
like the Class Members, are PWS that have asserted claims for actual or threatened injuries caused by
PFAS contamination.?®! In addition, Plaintiffs and the Class Members rely on the same common core
of facts to allege that BASF and/or its predecessor knowingly sold defective products containing PFAS
and failed to warn of those defects, leading to the contamination of their respective Water Sources.?3
Lastly, Plaintiffs and the Class Members also assert a common damages theory that seeks recovery of
the costs incurred in remediating and/or treating their Water Sources to remove PFAS contamination
from their Drinking Water.?*?

Because Plaintiffs’ and the Class Members’ claims arise out of the same course of conduct by
BASF, are based on similar—if not identical—legal theories, and assert similar damages theories, Rule
23(a)’s typicality requirement is satisfied.?**

e. Rule 23(a)’s Adequacy of Representation Requirement is Satisfied.

Rule 23(a)(4) requires that the “representative Parties will fairly and adequately protect the

229 11
20 Commissioners, 340 F.R.D. at 247-248.

21 BASF Compl. at 9 1; S.A. § 5.1.

232 BASF Compl. at 49 73, 91, 146-155.

233 Id., Prayer for Relief at p. 38.

234 Commissioners, 340 F.R.D. at 247; see also Campbell, 2021 U.S. Dist. LEXIS 16470, at *11-12
(“Typicality exists if a plaintiff’s claim arises from the same event or course of conduct that gives rise to

the claims of other class members and is based on the same legal theory.”) (citations omitted).
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interests of the class.”?** This finding “requires the Court to determine: (1) whether the named plaintiffs
and their counsel have any conflicts of interest with other class members; and (2) whether the named
plaintiffs and their counsel will prosecute the action vigorously on behalf of the entire class.”?*® This
inquiry “tend[s] to merge” with the commonality and typicality criteria.?}’

The adequacy of representation requirement is satisfied here because Plaintiffs and proposed
Class Counsel have no interests “antagonistic to the interests of the Settlement Class,” no indicia of
conflicts of interest exists, and Plaintiffs allege the same or similar harms as the absent Class
Members.?*® Further, Plaintiffs and proposed Class Counsel have demonstrated a willingness and ability
to vigorously prosecute the class claims as set forth in detail above.?* Lastly, there is no basis for
believing that proposed Class Counsel will not adequately represent the interests of absent Class Members
given their extensive experience in class actions, robust prosecution of the class claims in this litigation,
and the impressive results they have secured in this MDL.?*
For all these reasons, the proposed Settlement satisfies Rule 23(a)’s adequacy of representation

requirement.

2. The Requirements of Rule 23(b)(3) are Satisfied.

In addition to the requirements of Rule 23(a), the proposed Settlement Class must also satisfy

235 FRCP 23(a)(4). See also 1988 Trust, 28 F.4th at 524.
236 parker v. Asbestos Processing, LLC, No. 0:11-cv-01800-JFA, 2015 U.S. Dist. LEXIS 1765, at *24
(D.S.C. Jan. 8, 2015) (citations omitted).
237 Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 158 n.13 (1982). In part, these requirements determine
whether “the named plaintiff’s claim and the class claims are so interrelated that the interests of the class
members will be fairly and adequately protected in their absence.” Id.
238 Commissioners, 340 F.R.D. at 247-248.
239 Id. See also AFFF, 2024 WL 489326 at *8.
240 See, e.g., Campbell, 2021 U.S. Dist. LEXIS 16470, at *16 (finding Mr. Napoli would adequately
represent the interests of absent members of a class comprised of residents of a community located in
the vicinity of an AFFF manufacturing facility); see also Order and Opinion of this Court (ECF 4885),
at 11 (noting that “Throughout this litigation the Court has praised the quality of lawyering on both
sides.”).
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the requirements of Rule 23(b)(3). “An acceptable type of class provided for by Rule 23(b) is where the
class is superior to other methods of adjudication because common questions of law or fact predominate
over those of individual class members (‘superiority requirement’).”?*! In making this determination, a
court must consider: (1) “the class members’ interests in individually controlling the prosecution or
defense of separate actions;” (2) “the extent and nature of any litigation concerning the controversy
already begun by or against class members;” (3) “the desirability or undesirability of concentrating the
litigation of the claims in the particular forum;” and (4) “the likely difficulties in managing a class
action.”?*
Because a chief justification for class actions is efficiency, courts “must compare the possible
alternatives to determine whether Rule 23 is sufficiently effective to justify the expenditure of the
judicial time and energy that is necessary to adjudicate a class action and to assume the risk of prejudice
to the rights of those who are not directly before the court.”?*} Indeed, “[w]here . . . common questions
predominate regarding liability, then courts generally find the predominance requirement to be satisfied
even if individual damages issues remain.”***

Here, for the same reasons discussed in the preceding section, common questions clearly
predominate over any individual questions that the Class Members may have. Again, Plaintiffs and the
Class Members are PWS that have been injured by the course of conduct undertaken by BASF and/or its

predecessor that resulted in substantially similar injuries to Plaintiffs and the putative Class Members.

While certain individual issues may exist for some Class Members, the nature and scope of the common

231 Campbell, 2021 U.S. Dist. LEXIS 16470, at *5.
242 FRCP 23(b)(3).
243 Campbell, 2021 U.S. Dist. LEXIS 16470 at *5-6 (citing 7AA Wright & Miller, Fed. Practice and
Procedure § 1779 (3d ed. 2005)).
24 Stillmock v. Weis Markets, Inc., 385 Fed. App’x 267, 273 (4th Cir. 2010) (internal quotations
omitted).
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questions in this case satisfy Rule 23(b)(3)’s predominance requirement.?#®
In addition, there are other factors the Fourth Circuit recognizes that favor class treatment over
individual cases, including the absence of a strong interest for class members to pursue individual
litigation, particularly when considering the expense, burden, risk, and length of trial and appellate
proceedings involved.?*® Here, this factor clearly favors class treatment, and there is a “sufficient
desirability to concentrate the litigation in the forum given its familiarity with the relevant issues as the
transferee Court.”?%’
Thus, the proposed Settlement satisfies all the criteria necessary for class certification under
Rules 23(a) and (b)(3). Having met these criteria, the proposed Settlement Class should be preliminarily

certified, and Notice of the Settlement should be issued.

C. Upon Certifying the Settlement Class, the Court Should Appoint Class Counsel and
Class Representatives.

1. Appointment of Class Counsel.

Proposed Class Counsel all have substantial experience in prosecuting and settling complex class
actions, including those that involve environmental contamination of public water supplies.*® In this
vein, all have been appointed and served as Class Counsel in many class actions and mass torts.?* This
Court has previously recognized their capacity to manage and oversee complex litigation by appointing

all of them as Co-Lead Counsel. Proposed Class Counsel have the resources to oversee the Settlement

25 See AFFF, 2024 WL 489326 at *9-*10.
246 1d. at 275.
247 Campbell, 2021 U.S. Dist. LEXIS 16470, at *13. Another factor considered by the Fourth Circuit is
whether class certification promotes consistency of results, which is not only applicable here but also
provides BASF with the finality and repose they desire in pursuing a global resolution of their liability
to PWS with PFAS contamination. Gunnells v. Healthplan Servs., 348 F.3d 417, 429 (4th Cir. Oct. 30,
2003) (in contrast to class action proceeding, individual actions make a defendant vulnerable to the
asymmetry of collateral estoppel). Additionally, manageability concerns are displaced by the potential
settlement itself. Amchem Prod., Inc. v. Windsor, 521 U.S. 591, 620 (1997).
248 See Declarations of Class Counsel, Exs. 3-6.
249 11
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for the Class Members.

Accordingly, because proposed Class Counsel are well prepared to represent the Class
Representatives and the interests of the Class,?° Plaintiffs respectfully request that the Court appoint
Scott Summy, Michael A. London, Paul Napoli and Joseph Rice as Class Counsel.

2. Appointment of Class Representatives.

As discussed above, Plaintiffs’ claims are typical of the claims of the Class Members, and the
claims share commonality. Plaintiffs are adequate representatives of the Class Members because no
conflicts of interest exist between the two. Plaintiffs are interested in demonstrating that PFAS caused
damages to their PWS, and these are the same interests as those of the Class Members. Plaintiffs have
demonstrated a commitment to prosecuting this matter on their own behalf and on behalf of the absent
Class Members, and they remain committed to doing so.

As to the Settlement itself, the Class Representatives have carefully reviewed, know, and
understand the full contents of the Settlement Agreement and they voluntarily entered into this
Settlement Agreement after having consulted with Class Counsel. The Court should appoint these Class
Representatives to represent the Settlement Class.

D. The Court Should Commence the Notice Process by Approving the Proposed Form
of Notice and Notice Plan, and by Appointing the Notice Administrator.

As discussed above in Section IV(E)(2), the Notice Plan was designed to provide the best notice
that is practicable under the circumstances and to fully comport with due process requirements, and Fed.
R. Civ. P. 23.2! The Notice Plan provides for individual direct notice via mail and email to all reasonably

identifiable Class Members, outreach to national and local water organizations, a comprehensive media

230 Commissioners, 340 F.R.D. at 248-249; Robinson, 2019 U.S. Dist. LEXIS 26450, at *13-14.

251 FRCP 23(e)(1)(B) provides that “[t]he court must direct notice in a reasonable manner to all class
members who would be bound by the proposal if giving notice is justified by the parties’ showing that
the court will likely be able to (i) approve the proposal under Rule 23(e)(2); and (i1) certify the class for

purposes of judgment on the proposal.”
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plan, and the implementation of a dedicated website and toll-free telephone line. This Notice Plan is
substantially similar to the one that was confirmed as reasonable and adequate in both the DuPont and
the 3M PWS Settlements, and to the one pending Court approval in the Tyco PWS Settlement.?*?

Accordingly, the Court should approve the appointment of Steven Weisbrot of Angeion Group
as Notice Administrator; approve the Notice Plan; direct Notice to begin; and set a date no less than
sixty (60) calendar days after commencement of the dissemination of Notice as the deadline for the
filing of Objections, and a date no less than ninety (90) calendar days after commencement of the
dissemination of Notice as the deadline for the filing of Requests for Exclusion.

E. The Court Should Appoint the Claims Administrator, the Opt Out Administrator, and
Special Master Matthew Garretson.

Plaintiffs request that the Court approve the appointment of Dustin Mire of Eisner/Amper as the
Claims Administrator;?** the appointment of Edward J. Bell of Rubris as the Opt Out Administrator;>>*
and the appointment of Matthew Garretson of Wolf/Garretson LLC as the Special Master.?*>

F. The Court Should Establish a Qualified Settlement Fund, Appoint the Escrow Agent,
and Approve the Escrow Agreement.

Plaintiffs seek the entry of an Order establishing a QSF, appointing Robyn Griffin of the
Huntington National Bank as the Escrow Agent, and approving the Escrow Agreement.?>® This Order
will greatly aid in the efficient processing and administration of the Settlement Agreement.

The QSF shall be a qualified settlement fund within the meaning of section 468B of the Internal
Revenue Code of 1986, as amended, and Treasury Regulation sections 1.468B-1 et seq., and shall be

administered in accordance with the requirements of those Treasury regulations, as detailed in the

252 See ECFs 3603 and 3626, respectively, approving the Notice Plan and authorizing the dissemination
of Notice in the DuPont and 3M PWS Settlements; see also Commissioners, 340 F.R.D. at 249.
253 See Mire Dec., Ex. 9.
234 See Bell Dec., Ex. 10.
255 See Garretson Dec., Ex. 11.
236 S A. §§2.24-2.25, 6.3, 7. See also Escrow Agreement, Ex. 2-C.
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Settlement Agreement and Escrow Agreement.?>’ The establishment of the Fund as a “qualified
settlement fund” under the Code and Regulations, subject to the Court’s continuing jurisdiction, is vital
to the satisfaction of these objectives of the parties’ Settlement.?*8

The Escrow Agent shall hold the QSF in one or more demand deposit accounts and shall invest
the funds pursuant to the terms of the Escrow Agreement. No distributions shall be made from the QSF
except as permitted by the terms of the Escrow Agreement between proposed Class Counsel, BASF, the
Special Master, and the Escrow Agent and/or pursuant to the terms of the parties’ Settlement Agreement
and Allocation Procedures. Upon final distribution of all Settlement Funds received into the QSF and
allocated to Qualifying Class Members, the Escrow Agent and Special Master shall take appropriate
steps to wind down the QSF and thereafter be discharged from any further responsibility with respect to
the QSF.

Proposed Class Counsel request that the Court approve the appointment of Robyn Griffin of
Huntington National Bank, a federally insured depository institution, and the appointment of the Special
Master Matthew Garretson to serve as the QSF Administrator.

G. The Court Should Schedule a Final Fairness Hearing.

Plaintiffs respectfully request that the Court schedule a Final Fairness Hearing to consider the
fairness, reasonableness, and adequacy of the Settlement Agreement under Federal Rule of Civil

Procedure 23(e)(2), and to determine whether the Order Granting Final Approval should be entered. >’

257 14
238 Section 1.468B-1(c)(1) of the Regulations expressly requires that a qualified settlement fund be
“established pursuant to an order of, or is approved by, the United States, any state (including the District
of Columbia), territory, possession, or political subdivision thereof, or any agency or instrumentality
(including a court of law) . . . and is subject to the continuing jurisdiction of that governmental authority.”
259 Rule 23(e)(2) provides: “If the proposal would bind class members, the court may approve it only
after a hearing and only on finding that it is fair, reasonable, and adequate after considering whether: (A)
the class representatives and class counsel have adequately represented the class; (B) the proposal was
negotiated at arm’s length; (C) the relief provided for the class is adequate, taking into account: (i) the

costs, risks, and delay of trial and appeal; (ii) the effectiveness of any proposed method of distributing
50
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Once the Court schedules the Final Fairness Hearing, the date shall be communicated to the Class
Members so as to provide the Class Members with sufficient notice.

VI. CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court grant the instant motion

and enter the Preliminary Approval Order, annexed hereto as Exhibit 1:

a. preliminarily approving the proposed Settlement Agreement;

b. preliminarily certifying, for settlement purposes only, the Settlement Class;

c. approving the form of Notice of the Settlement Class;

d. approving the Notice Plan, and directing the commencement of, the Notice
Plan;

e. appointing Class Counsel;

f. appointing Class Representatives;

g. appointing the Notice Administrator;

h. appointing the Claims Administrator;

1. appointing the Opt Out Administrator;

] appointing the Special Master;

k. scheduling the Final Fairness Hearing; and

1. granting any other relief deemed necessary or appropriate by the Court.

relief to the class, including the method of processing class member claims; (iii) the terms of any
proposed award of attorney’s fees, including timing of payment; and (iv) any agreement required to be
identified under Rule 23(e)(3); and (D) the proposal treats class members equitably relative to each
other.”
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Dated: June 3, 2024
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Respectfully submitted,

s/ Michael A. London

Michael A. London

Douglas and London PC

59 Maiden Lane, 6th Floor

New York, NY 10038
212-566-7500

212-566-7501 (fax)
mlondon@douglasandlondon.com

Paul J. Napoli

Napoli Shkolnik

1302 Avenida Ponce de Leon
San Juan, Puerto Rico 00907
Tel: (833) 271-4502

Fax: (646) 843-7603
pnapoli@nsprlaw.com

Scott Summy

Baron & Budd, P.C.

3102 Oak Lawn Avenue, Suite 1100
Dallas, TX 75219

214-521-3605
ssummy(@baronbudd.com

Joseph F. Rice

Motley Rice LLC

28 Bridgeside Blvd.
Mount Pleasant, SC 29464
843-216-9000
Jrice@motleyrice.com

Proposed Class Counsel
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

IN RE: AQUEOUS FILM-FORMING FOAMS ) Master Docket
PRODUCTS LIABILITY LITIGATION ) No.:2:18-mn-
2873-RMG

)

CITY OF CAMDEN, et al., )  Civil Action No.:
)

Plaintiffs, ) 2:24-cv-03174-RMG

)

_VS- )
)

BASF CORPORATION, individually and as successor in )

interest to Ciba Inc., ;

Defendant.

Before the Court is the Motion of proposed Class Counsel for Preliminary Approval of
Settlement Agreement (the “Preliminary Approval Motion”), pursuant to Rules 23(a), 23(b), and 23(e)
of the Federal Rules of Civil Procedure, which seeks: (1) Preliminary Approval of the Settlement
Agreement; (2) preliminary certification, for settlement purposes only, of the Settlement Class; (3)
approval of the form of Notice to the Settlement Class; (4) approval of the Notice Plan; (5)
appointment of Class Counsel; (6) appointment of Class Representatives; (7) appointment of the
Notice Administrator; (8) appointment of the Opt Out Administrator; (9) appoint of the Claims
Administrator; (10) appointment of the Special Master; (11) appointment of the Escrow Agent; (12)
approval of the Escrow Agreement; (13) establishment of the Qualified Settlement Fund; (14)
scheduling of a Final Fairness Hearing; and (15) a stay of all proceedings brought by Releasing Persons
in the MDL and in other Litigation in any forum as to BASF Corporation (“BASF”), and an injunction
against the filing of any new such proceedings. (Dkt. No. XXX).

WHEREAS, a proposed Settlement Agreement has been reached by and among (i) Class
2
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Representatives, individually and on behalf of the Eligible Claimants, by and through Class Counsel,
and (ii) defendant BASF;

WHEREAS, the Court, for the purposes of this Order Granting Preliminary Approval, adopts
all defined terms as set forth in the Settlement Agreement;

WHEREAS, this matter has come before the Court pursuant to the Preliminary Approval
Motion,;

WHEREAS, BASF does not oppose the Court’s entry of this Order Granting Preliminary
Approval;

WHEREAS, the Court finds that it has jurisdiction over the action and each of the Parties for
purposes of settlement and asserts jurisdiction over the Class Representatives for purposes of

considering and effectuating the Settlement Agreement;

WHEREAS, the Court has considered all of the presentations and submissions related to the
Preliminary Approval Motion and, having presided over and managed the proceedings in the MDL as
Transferee Judge since December 7, 2018, pursuant to the Transfer Order of the same date, is familiar
with the facts, contentions, claims, and defenses as they have developed in these proceedings, and is
otherwise fully advised of all relevant facts in connection therewith.

IT IS HEREBY ORDERED AS FOLLOWS:

I. PRELIMINARY APPROVAL OF SETTLEMENT AGREEMENT

1. The Court finds that the requirements of Rules 23(a)(1)-(4), 23(b), and 23(e) of the
Federal Rules of Civil Procedure have been satisfied for purposes of preliminary approval of the
Settlement Agreement such that notice of the Settlement Agreement should be directed to Eligible
Claimants and a Final Fairness Hearing should be set.

2. The Settlement Agreement, including all Exhibits and Parties’ Joint Interpretive

Guidance documents attached thereto, is preliminarily approved by the Court.

3
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I1. FINDINGS REGARDING THE SETTLEMENT CLASS

3. The Settlement Class consists of, only for purposes of the Settlement Agreement:

(@) Every Active Public Water System in the United States of America that has one
or more Impacted Water Sources as of May 15, 2024.

An “Impacted Water Source” means a Water Source that has a Qualifying Test
Result showing a Measurable Concentration of PFAS.

4. The following are excluded from the Settlement Class:

(a) Any Public Water System that is owned and operated by a State government and
cannot sue or be sued in its own name.

(b) Any Public Water System that is owned and operated by the federal government
and cannot sue or be sued in its own name.

(c) Any privately owned well that provides water only to its owner’s (or its owner’s
tenant’s) individual household and any other system for the provision of water
for human consumption that is not a Public Water System.

5. The Court finds that it will likely be able to certify the Settlement Class for purposes of
judgment on the proposed Settlement Agreement. The Settlement Class is likely to meet the
numerosity, commonality, typicality, and adequacy requirements of Rule 23(a)(1)-(4) of the Federal
Rules of Civil Procedure and the predominance and superiority requirements of Rule 23(b)(3) of the
Federal Rules of Civil Procedure.

6. The following Class Representatives are preliminarily appointed for purposes of the
Settlement: City of Camden; California Water Service Company; City of Benwood; City of Brockton;
City of Sioux Falls; City of Delray Beach; City of Freeport; Coraopolis Water & Sewer Authority;
Dalton Farms Water System; Martinsburg Municipal Authority; South Shore; Township of Verona; and

Village of Bridgeport.
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7. Subject to final approval by the Court of class certification, the Court provisionally
appoints: Michael A. London and the law firm of Douglas & London; Scott Summy and the law firm
of Baron & Budd; Paul J. Napoli and the law firm of Napoli Shkolnik; and Joe Rice and the law firm of
Motley Rice, LLC as Class Counsel under Rule 23(g)(3) of the Federal Rules of Civil Procedure.

III. FINDINGS REGARDING THE SETTLEMENT AGREEMENT

8. Under Rule 23(e)(2) of the Federal Rules of Civil Procedure, in order to approve the
proposed Settlement Agreement, the Court must determine whether it is fair, reasonable, and adequate.
Rule 23(e)(2) sets forth factors that the Court must consider in reaching that determination.

0. The Parties have provided the Court sufficient information, including in the Preliminary
Approval Motion and related submissions and presentations, to enable the Court to determine whether
to give notice of the proposed Settlement Agreement to the Settlement Class. The proposed Settlement
Agreement is the product of intensive, arm’s-length, non-collusive negotiations overseen by the Court-
appointed mediator, Honorable Layn Phillips; has no obvious deficiencies; does not improperly grant
preferential treatment to the Class Representatives; and is fair, reasonable, and adequate. Accordingly,
the Court has taken the Rule 23(e)(2) factors and applicable precedent into account in finding that it

will likely be able to approve the proposed Settlement Agreement as fair, reasonable, and adequate.

10. [Analysis and ruling on Objections, if any]
11. The Court finds that it will likely be able to approve, under Rule 23(e)(2) of the Federal
Rules of Civil Procedure, the proposed Settlement Agreement.

IV.  NOTICE TO ELIGIBLE CLAIMANTS

12. Under Rule 23(c)(2) of the Federal Rules of Civil Procedure, the Court finds that the
Notice set forth in Exhibit D to the Settlement Agreement, the Notice Plan set forth in Exhibit E to the
Settlement Agreement, and the Summary Notice set forth in Exhibit F to the Settlement Agreement (a)

is the best practicable notice; (b) is reasonably calculated under the circumstances to apprise Eligible

5
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Claimants of the pendency of this action and the Settlement Agreement and of their right to object to or
exclude themselves from the proposed Settlement Class; (c) is reasonable and constitutes due, adequate,
and sufficient notice to all Persons entitled to receive notice; and (d) meets all applicable requirements
of Rule 23 of the Federal Rules of Civil Procedure, the United States Constitution (including the Due
Process Clause), and other applicable laws and rules.

13.  The Court approves the Notice, the Summary Notice, and the Notice Plan, and hereby
directs that the Notice and the Summary Notice be disseminated pursuant to the Notice Plan to Eligible
Claimants under Rule 23(e)(1) of the Federal Rules of Civil Procedure.

14. The Notice Plan shall commence no later than fourteen (14) calendar days after entry of
this Order Granting Preliminary Approval-—namely, no later than X, 2024 so as to commence the
period during which Eligible Claimants may opt out from the Settlement Class and Settlement or object
to the Settlement.

V. PROCEDURE FOR REQUESTS FOR EXCLUSION AND OBJECTIONS

15.  The procedure for Requests for Exclusion set forth in Paragraph 9.7 of the Settlement
Agreement and the instructions in the Notice regarding the procedures that must be followed to opt out
of the Settlement Class and Settlement are approved.

16. Any Eligible Claimant wishing to opt out of the Settlement Class and Settlement must
complete a Request for Exclusion, in a form substantially similar to the one attached as Exhibit I to the
Settlement Agreement. The Request for Exclusion will be available online and allow for electronic
submission to the designated recipient list. Eligible Claimants may also submit the Request for
Exclusion form via paper copy and serve it on the Opt Out Administrator at the address set forth in the
Notice. Such written request must be received no later than the date ninety (90) calendar days following
the commencement of the Notice Plan (as described in Paragraph 13 of this Order), which is the last
day of the opt out period. The last day of the opt out period is X, 2024.

6
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17. Any Class Member that does not submit a timely and valid Request for Exclusion
submits to the jurisdiction of the Court and, unless the Class Member submits an Objection that complies
with the provisions of Paragraphs 20 through 22 of this Order, shall waive and forfeit any and all
objections the Class Member may have asserted. The submission of a Request for Exclusion shall have
the effect of waiving and forfeiting any and all objections the Class Member did assert or may have
asserted. Requests for Exclusion may be withdrawn at any time prior to the Final Fairness Hearing.
However, the withdrawal of a Request for Exclusion shall neither permit a Person to assert new
Objections, nor to revive previously asserted ones.

18.  Pursuant to Section 10 of the Settlement Agreement, BASF shall have the option, in its
sole discretion, to terminate the Settlement Agreement following notice of Requests for Exclusion if
any of the conditions set forth in Paragraph 10.1 of the Settlement Agreement are satisfied. The Special
Master shall determine whether all parts of the Required Participation Threshold have been satisfied
and shall inform the parties of such determination within fourteen (14) calendar days after the deadline
for submitting Requests for Exclusion set forth in Paragraph 16 of this Order. BASF shall then have
until fourteen (14) calendar days after the Special Master’s determination to provide Class Counsel
notice of its exercise of the Walk-Away Right.

19.  The procedure for objecting to the Settlement or to an award of fees or expenses to Class
Counsel, as set forth in Paragraph 9.5 of the Settlement Agreement, is approved.

20. A Class Member who wishes to object to the Settlement or to an award of fees or
expenses to Class Counsel must file a written and signed statement designated “Objection” with the
Clerk of the Court and serve a copy of such Objection on Class Counsel and BASF’s Counsel at the
addresses set forth in the Notice. All Objections must certify, under penalty of perjury in accordance
with 28 U.S.C. § 1746, that the filer has been legally authorized to object on behalf of the Class Member

and must provide (a) the Class Member’s SDWIS ID; (b) an affidavit or other proof of the Class

7
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Member’s standing; (c¢) the name, address, telephone and facsimile number and email address (if
available) of the filer and the Class Member; (d) the name, address, telephone, and facsimile number
and email address (if available) of any counsel representing the Class Member; (e) all objections
asserted by the Class Member and the specific reason(s) for each objection, including all legal support
and evidence the Class Member wishes to bring to the Court’s attention; (f) an indication as to whether
the Class Member wishes to appear at the Final Fairness Hearing; and (g) the identity of all witnesses
the Class Member may call to testify.

21. All Objections shall be filed and served no later than the date sixty (60) calendar days
following the commencement of the Notice Plan (as described in Paragraph 14 of this Order), which is
the last day of the objection period. The last day of the objection period is X, 2024. Any

Objection not filed and served by such date shall be deemed waived.

22. A Class Member may object either on its own or through an attorney hired at that Class
Member’s own expense, provided the Class Member has not submitted a written Request for
Exclusion. An attorney asserting objections on behalf of a Class Member must, no later than the
deadline for filing Objections specified in Paragraph 21 of this Order, file a notice of appearance with
the Clerk of Court and serve a copy of such notice on Class Counsel and BASF’s Counsel at the

addresses set forth in the Notice.

23. Any Class Member who fully complies with the provisions of Paragraph 9.5 of the
Settlement Agreement and Paragraphs 20 through 22 of this Order may, in the Court’s discretion,
appear at the Final Fairness Hearing to object to the Settlement or to the award of fees and costs to Class
Counsel. Any Class Member who fails to comply with the provisions of Paragraph 9.5 of the Settlement
Agreement and Paragraphs 20 through 22 of this Order shall waive and forfeit any and all objections

the Class Member may have asserted.
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24. The assertion of an Objection does not operate to opt the Person asserting it out of, or
otherwise exclude that Person from, the Settlement Class. A Person within the Settlement Class can opt
out of the Settlement Class and Settlement only by submitting a valid and timely Request for Exclusion
in accordance with the provisions of Paragraph 9.7 of the Settlement Agreement and Paragraphs 15 to 16
this Order. Requests for Exclusion may be withdrawn at any time prior to the Final Fairness Hearing.
However, the withdrawal of a Request for Exclusion does not permit a Person to assert new Objections

nor revive previously asserted Objections.

25. No later than X, 2024, the Special Master shall prepare and file with the Court, and serve
on Class Counsel and BASF’s Counsel, a list of all Persons who have timely filed and served Requests

for Exclusion or Objections.
VI. FINAL FAIRNESS HEARING

26. A Final Fairness Hearing shall take place on the Xth day of X, 2024 at 10 o’clock
in the a.m., U.S. Court House, 85 Broad St., Charleston, South Carolina, at which the Court will
consider submissions regarding the proposed Settlement Agreement, including any Objections, and
whether: (a) to approve thereafter the Settlement Agreement as fair, reasonable, and adequate, pursuant
to Rule 23 of the Federal Rules of Civil Procedure, (b) to certify the Settlement Class, and (c) to
enter the Order Granting Final Approval; (d) enter judgment dismissing the Released Claims as set
forth in the Settlement Agreement; and (e) permanently enjoin any Class Member from asserting or
pursuing any Released Claim against any Released Person in any forum as provided in Paragraph 9.9 of
the Settlement Agreement. The Final Fairness Hearing shall be subject to adjournment by the Court
without further notice, other than that which may be posted by the Court on the Court’s website.

27. Class Counsel shall file a motion for attorneys’ fees, costs, and Class Representative

service awards no later than X, 2024.
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28. Class Counsel and BASF’s Counsel shall file any papers in support of Final Approval
of the Settlement Agreement, and any responses to any Objections, no later than X, 2024.

VII. STAY ORDER AND INJUNCTION

29. All litigation in any forum brought by or on behalf of a Releasing Person and that
asserts a Released Claim, and all Claims and proceedings therein, are hereby stayed as to the Released
Persons, except as to proceedings that may be necessary to implement the Settlement. All Releasing
Persons are enjoined from filing or prosecuting any Claim in any forum or jurisdiction (whether federal,
state, or otherwise) against any of the Released Persons, and any such filings are stayed; provided,
however, that after the Final Fairness Hearing, the stay and injunction shall not apply to any Person
who has filed (and not withdrawn) a timely and valid Request for Exclusion. This Paragraph also shall
not apply to any lawsuits brought by a State or the federal government in any forum or jurisdiction.
The stay and injunction provisions of this Paragraph will remain in effect until the earlier of (i) the
Effective Date, in which case such provisions shall be superseded by the provisions of the Order
Granting Final Approval, and (i1) the termination of the Settlement Agreement in accordance with its
terms. This Order is entered pursuant to the Court’s Rule 23(e) findings set forth above, in aid of its
jurisdiction over the members of the proposed Settlement Class and the settlement approval process
under Rule 23(e). All statutes of limitations, statutes of repose, or other limitations period imposed by
any jurisdiction in the United States are tolled to the extent permitted by law with respect to each Released
Party for any Claim of a Releasing Party that is subject to the stay and injunction provisions of this
Paragraph from (i) May 20, 2024 until (ii) thirty (30) calendar days after the stay and injunction provisions
cease to apply to such Claim under the terms of this Paragraph, after which the running of all applicable
statutes of limitations, statutes of repose, or other limitations periods shall recommence. Nothing in the
foregoing sentence shall affect any arguments or defenses existing as of the entry of this Order, including

but not limited to any prior defenses based on the timeliness of the Claims such as defenses based on

10
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statutes of limitation and statutes of repose.

VIII. OTHER PROVISIONS

30. Matthew Garretson of Wolf/Garretson LLC, P.O. Box 2806, Park City, UT 8406 is
appointed to serve as the Special Master and is appointed as the “administrator” of the Qualified
Settlement Fund escrow account within the meaning of Treasury Regulations § 1.468B-2(k)(3).

31. Dustin Mire of Eisner Advisory Group, 8550 United Plaza Boulevard, Suite #1001, Baton
Rouge, LA is appointed to serve as the Claims Administrator.

32. Robyn Griffin, The Huntington National Bank, One Rockefeller Center, 10th Floor, New
York, NY 10020 is appointed to serve as the Escrow Agent.

33. Steven Weisbrot, Angeion Group, is appointed to serve as the Notice Administrator.

34, Edward J. Bell, Rubris Inc., is appointed to serve as the Opt Out Administrator.

35. The Court has reviewed the proposed Escrow Agreement and Section 7 of the Settlement
Agreement and approves the Escrow Agreement and Section 7 of the Settlement Agreement and
authorizes that the escrow account established pursuant to the Escrow Agreement be established as a
“qualified settlement fund” within the meaning of Treasury Regulations
§ 1.468B-1. Such account shall constitute the Qualified Settlement Fund as defined in the Settlement

Agreement.

36. If the Settlement Agreement is terminated or is not consummated for any reason, the
Court’s findings with respect to certification of the Settlement Class shall be void, the Litigation against
the Released Persons for all purposes will revert to its status as of the Settlement Date, and any
unexpended Settlement Funds shall be returned to BASF as provided for in Paragraphs 9.11,9.12, 9.13
or 10.4 of the Settlement Agreement, as applicable. In such event, BASF will not be deemed to have
consented to certification of any class, and will retain all rights to oppose, appeal, or otherwise

challenge, legally or procedurally, class certification or any other issue in the Litigation. Likewise, if
11
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the Settlement does not reach Final Judgment, then the participation in the Settlement by any Class
Representative or Class Member cannot be raised as a defense to their claims.

37. The deadlines set forth in Paragraphs 14, 16, 21, and 25 of this Order may be extended,
and the Final Fairness Hearing may be adjourned, by Order of the Court, for good cause shown, without
further notice to the Class Members, except that notice of any such extensions or adjournments shall
be posted on a website maintained by the Claims Administrator, as set forth in the Notice.

38. Class Counsel, BASF’s Counsel, the Special Master, the Notice Administrator, the Opt
Out Administrator and the Escrow Agent are authorized to take, without further Court approval, all
actions under the Settlement Agreement that are permitted or required to be taken following entry of
this Order Granting Preliminary Approval and prior to entry of the Order Granting Final Approval,
including effectuation of the Notice Plan.

39.  Class Counsel and BASF’s Counsel are authorized to use all reasonable procedures in
connection with administration and obtaining approval of the Settlement Agreement that are not
materially inconsistent with this Order Granting Preliminary Approval or the Settlement Agreement,
including making, without further approval of the Court or notice to Eligible Claimants, minor changes
to the Settlement Agreement, to the form or content of the Notice, or otherwise to the extent the Parties
jointly agree such minor changes are reasonable and necessary.

40.  The Court shall maintain continuing jurisdiction over these proceedings (including over

the administration of the Qualified Settlement Fund) for the benefit of the Settlement Class.

SO ORDERED this ___ day of 2024.

s/Richard Mark Gergel

The Honorable Richard M. Gergel
United States District Judge

12
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

CHARLESTON DIVISION
)
IN RE: AQUEOUS FILM-FORMING ) MDL No. 2:18-mn-2873
FOAMS PRODUCTS LIABILITY )
LITIGATION ) This Document relates to:
) City of Camden, et al. v. BASF

Corporation, No. 2:24-cv-03174-RMG

SETTLEMENT AGREEMENT FOR WATER SYSTEMS

This Settlement Agreement (including its Exhibits) is entered into, subject to Final

Approval of the Court, as of May 20, 2024 (the “Settlement Date”), by and among the Class
Representatives and BASF Corporation (“BASF”), as those parties are further defined below.

1.

I.1.

1.2.

1.3.

1.4.

L.5.

RECITALS

WHEREAS, Congress enacted the Safe Drinking Water Act (“SDWA”), 42 U.S.C. §§ 300f
to 300j-27, to help ensure that the public is provided with safe Drinking Water, and the
SDWA or other federal or state regulations may require Public Water Systems to monitor
and treat their water supplies;

WHEREAS, this Settlement Agreement is intended to address Public Water Systems’
Claims regarding alleged PFAS-related harm to Drinking Water and associated financial
burdens, including Public Water Systems’ potential costs of monitoring, treating, or
remediating PFAS in Drinking Water;

WHEREAS, Class Members are Public Water Systems that have asserted or could assert
potential Claims against BASF related to PFAS in water supplies;

WHEREAS, Interim Class Counsel and BASF’s Counsel have engaged in extensive, arms-
length negotiations, and have—subject to the Final Approval of the Court as provided for
herein—reached an agreement to settle and release Class Members’ PFAS-related Claims
against BASF in exchange for payment and subject to the terms and conditions set forth
below;

WHEREAS, Class Representatives and Interim Class Counsel have concluded, after a
thorough investigation and after carefully considering the relevant circumstances,
including the Claims asserted, the legal and factual defenses to those Claims, and the
applicable law, and the burdens, risks, uncertainties, and expense of litigation, as well as
the fair, cost-effective, and assured method of resolving the Claims, that it would be in the
best interests of Class Members to enter into this Settlement Agreement in order to avoid
the uncertainties of litigation and to assure that the benefits reflected herein are obtained
for Class Members, and further, that Class Representatives and Interim Class Counsel
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1.6.

2.1.

2.2.

2.3.

24.

2.5.

2.6.

2.7.

2.8.

consider the Settlement set forth herein to be fair, reasonable, and adequate and in the best
interests of Class Members; and

WHEREAS, BASF, while continuing to deny any violation, wrongdoing, or liability with
respect to any and all Claims asserted or that could be asserted in the Litigation, either on
its part or on the part of any of the Released Parties, and while continuing to specifically
deny and dispute the scientific, medical, factual, and other bases asserted in support of
those Claims, has nevertheless concluded that it will enter into this Settlement Agreement
in order to, among other things, avoid the expense, inconvenience, and distraction of further
litigation.

DEFINITIONS

As used in this Settlement Agreement and its Exhibits, the following terms have the defined
meanings set forth below. Unless the context requires otherwise, (a) words expressed in
the plural form include the singular, and vice versa; (b) words expressed in the masculine
form include the feminine and gender neutral, and vice versa; (c) the word “will” has the
same meaning as the word “shall”; (d) the word “or” is not exclusive; (e) the word “extent”
in the phrase “to the extent” means the degree to which a subject or other thing extends,
and such phrase does not simply mean “if”; (f) references to any law include all rules,
regulations, and sub-regulatory guidance promulgated thereunder; (g) the terms “include,”
“includes,” and “including” are deemed to be followed by “without limitation”; and (h)
references to dollars or “$” are to United States dollars.

“Active Public Water System” means a Public Water System whose activity status field in
SDWIS states that the system is “Active.”

“AFFF” means aqueous film-forming foam containing PFAS.
“Agreement” means this Settlement Agreement.

“Allocated Amount” means the portion of the total Settlement Funds payable to each
Qualifying Class Member.

“Allocation Procedures” means the process, specified in Exhibit A, for fairly dividing the
Settlement Funds to determine the amount payable to each Qualifying Class Member from
the Qualified Settlement Fund.

“BASF’s Counsel” means Matthew A. Holian, John R. Wellschlager, and the law firm of
DLA Piper LLP (US), or any other law firm so designated in writing by BASF.

“Business Day” means a day other than a Saturday, Sunday, or legal holiday in the United
States of America as defined by Federal Rule of Civil Procedure 6(a)(6).

“Claim” means any past, present or future claim—including counterclaims, cross-claims,
actions, rights, remedies, causes of action, liabilities, suits, proceedings, demands,
damages, injuries, losses, payments, judgments, verdicts, debts, dues, sums of money,
liens, costs and expenses (including attorneys’ fees and costs), accounts, reckonings, bills,
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2.9.

2.10.

2.11.

2.12.

2.13.

covenants, contracts, controversies, agreements, obligations, promises, requests,
assessments, charges, disputes, performances, warranties, omissions, grievances, Or
monetary impositions of any sort, in each case in any forum and on any theory, whether
legal, equitable, regulatory, administrative or statutory, arising under federal, state, or local
constitutional or common law, statute, regulation, guidance, ordinance, contract, or
principles of equity; filed or unfiled; asserted or unasserted; fixed, contingent, or non-
contingent; known or unknown; discovered or undiscovered; suspected or unsuspected;
foreseen, foreseeable, unforeseen, or unforeseeable; matured or unmatured; accrued or
unaccrued; ripened or unripened; perfected or unperfected; choate or inchoate; developed
or undeveloped; liquidated or unliquidated; now recognized by law or that may be created
or recognized in the future by statute, regulation, judicial decision or in any other manner,
including any of the foregoing for direct damages, indirect damages, compensatory
damages, consequential damages, incidental damages, nominal damages, economic loss,
punitive or exemplary damages, statutory and other multiple damages or penalties of any
kind, or any other form of damages whatsoever, any request for declaratory, injunctive, or
equitable relief, strict liability, joint and several liability, restitution, abatement,
subrogation, contribution, indemnity, apportionment, disgorgement, reimbursement,
attorneys’ fees, expert fees, consultant fees, fines, penalties, expenses, costs or any other
legal, equitable, civil, administrative, or regulatory remedy whatsoever, whether direct,
representative, derivative, class or individual in nature. It is the intention of this Agreement
that the definition of “Claim” be as broad, expansive, and inclusive as possible.

“Claim-Over” has the meaning set forth in Paragraph 12.6 of this Settlement Agreement.

“Claims Administrator” means the independent neutral third-party Person(s) selected and
Court-appointed pursuant to Paragraph 8.3 of this Settlement Agreement who is
responsible for reviewing, analyzing, and approving Claims Forms, and allocating and
distributing the Settlement Funds fairly and equitably among all Qualifying Class Members
pursuant to the Allocation Procedures described in Exhibit A.

“Claims Form” means the paper or online document, in a form substantially similar to the
one attached as Exhibit B, that Class Members are required to use to receive a payment
under this Settlement Agreement as described in Paragraph 11.2 of this Settlement
Agreement and in the Allocation Procedures described in Exhibit A. The term “Claims
Form” may refer to any of four (4) separate forms: the Action Fund Claims Form; the
Supplemental Claims Form; the Special Needs Fund Claims Form; or the Interrelated
Drinking Water System Claims Form addendum.

“Claims Period” means the time during which a Class Member may submit a Claims Form.

“Class Counsel” means, subject to appointment by the Court, Michael A. London and the
law firm of Douglas & London, P.C., 59 Maiden Lane, 6th Floor, New York, New York
10038; Scott Summy and the law firm of Baron & Budd, P.C., 3102 Oak Lawn Avenue,
Suite 1100, Dallas, Texas 75219; Paul J. Napoli and the law firm of Napoli Shkolnik, 1302
Avenida Ponce De Leon, San Juan, Puerto Rico 00907; and Joseph F. Rice and the law
firm of Motley Rice LLC, 28 Bridgeside Boulevard, Mt. Pleasant, South Carolina 29464.
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2.14.

2.15.

2.16.

2.17.

2.18.

2.19.

2.20.

2.21.

2.22.

2.23.

“Class Member” means an Eligible Claimant that does not opt out of the Settlement Class.
It is the intention of this Agreement that the definition of “Class Member” be as broad,
expansive, and inclusive as possible.

“Class Representative” means, collectively, California Water Service Company
(California); City of Benwood (West Virginia); City of Brockton (Massachusetts); City of
Camden Water Services (New Jersey); City of Delray Beach (Florida); City of Freeport
(Illinois); City of Sioux Falls (South Dakota); Coraopolis Water & Sewer Authority
(Pennsylvania); Dalton Farms Water System (New York); Martinsburg Municipal
Authority (Pennsylvania); South Shore (Kentucky); Village of Bridgeport (Ohio); and
Township of Verona (New Jersey), or other or different Persons as may be appointed by
the Court as representatives of the Settlement Class.

“Common Benefit Holdback Assessment” means the holdback assessment under Case
Management Order No. 3 entered by the MDL Court on April 26, 2019. Such Order
requires a holdback assessment of six percent (6%) of the amount of any settlement to be
allotted for common benefit attorneys’ fees and three percent (3%) of the amount of any
settlement to be allotted for reimbursement of permissible common benefit costs and
expenses.

“Community Water System” means a Public Water System that serves at least fifteen (15)
service connections used by year-round residents or regularly serves at least twenty-five
(25) year-round residents, consistent with the use of that term in the Safe Drinking Water
Act, 42 U.S.C. § 3001(15), and 40 C.F.R. Part 141. A “Community Water System” shall
include the owner and/or operator of that system.

“Court” means the United States District Court for the District of South Carolina.

“Covenant Not to Sue” has the meaning set forth in Paragraph 12.3 of this Settlement
Agreement.

“Dismissal” has the meaning set forth in Paragraph 12.5 of this Settlement Agreement.

“Drinking Water” means water provided for human consumption (including uses such as
drinking, cooking, and bathing), consistent with the use of that term in the Safe Drinking
Water Act, 42 U.S.C.§§ 3001 to 300j-27. Solely for purposes of this Agreement, the term
“Drinking Water” includes raw or untreated water that a Public Water System has drawn
or collected from a Water Source so that the water may then (after any treatment) be
provided for human consumption, but does not include raw or untreated water that is not
drawn or collected from a Water Source. It is the intention of this Agreement that the
definition of “Drinking Water” be as broad, expansive, and inclusive as possible.

“Effective Date” means the date that occurs five (5) Business Days after the date of Final
Judgment.

“Eligible Claimant” means an Active Public Water System that qualifies as a member of
the Settlement Class. It is the intention of this Agreement that the definition of “Eligible
Claimant” be as broad, expansive, and inclusive as possible.
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2.24.

2.25.

2.26.

2.27.

2.28.

2.29.

2.30.

2.31.

2.32.

“Escrow Agent” has the meaning set forth in Paragraph 7.1.2 of this Settlement Agreement.

“Escrow Agreement” means the agreement by and among Class Counsel, BASF, the
Escrow Agent, and the Special Master attached as Exhibit C to this Settlement Agreement.

“Exhibits” means Exhibits A through P, attached to and incorporated by reference in this
Settlement Agreement.

“Final Approval” means the Court’s entry of the Order Granting Final Approval.

“Final Fairness Hearing” means the Court hearing in which any Class Member that wishes
to object to the fairness, reasonableness, or adequacy of the Settlement will have an
opportunity to be heard, provided that the Class Member complies with the requirements
for objecting to the Settlement as set out in Paragraphs 9.4 through 9.5.3 of this Settlement
Agreement. The date of the Final Fairness Hearing shall be set by the Court and
communicated to all Eligible Claimants in a Court-approved Notice under Federal Rule of
Civil Procedure 23(c)(2).

“Final Judgment” means that the judgment with respect to Released Parties in this action
has become final, which shall be the earliest date on which all the following events shall
have occurred: (1) the Settlement is approved in all respects by the Court as required by
Federal Rule of Civil Procedure 23(e); (2) the Court enters a judgment that terminates this
action with respect to Released Parties and satisfies the requirements of Federal Rule of
Civil Procedure 58; and (3) the time for appeal of the Court’s approval of this Settlement
and entry of the final order and judgment with respect to BASF under Federal Rule of
Appellate Procedure 4 has expired or, if appealed, approval of this Settlement has been
affirmed by the court of last resort to which such appeal (or petition for a writ of certiorari)
has been taken and such affirmance has become no longer subject to further review by the
court of appeals (Federal Rule of Appellate Procedure 40) or by the Supreme Court (U.S.
Supreme Court Rule 13), or the appeal or petition is voluntarily dismissed (Federal Rule
of Appellate Procedure 42 or U.S. Supreme Court Rule 46).

“Impacted Water Source” means a Water Source that has a Qualifying Test Result showing
a Measurable Concentration of PFAS.

“Interim Class Counsel” means Michael A. London and the law firm of Douglas & London,
P.C., 59 Maiden Lane, 6th Floor, New York, NY 10038; Scott Summy and the law firm of
Baron & Budd, P.C., 3102 Oak Lawn Avenue, Suite 1100, Dallas, Texas, 75219; Paul J.
Napoli and the law firm of Napoli Shkolnik, 1302 Avenida Ponce de Leon, San Juan,
Puerto Rico 00907; and Joseph F. Rice and the law firm of Motley Rice LLC, 28 Bridgeside
Boulevard, Mt. Pleasant, South Carolina 29464.

“Litigation” means collectively all MDL Cases in which any Public Water System asserts
against any Released Party any Claim related to alleged actual or potential PFAS
contamination, as well as any currently pending litigation in the United States of America
in which any Public Water System asserts against any Released Party any Claim related to
alleged actual or potential PFAS contamination.
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2.33.

2.34.

2.35.

2.36.

2.37.

2.38.

2.39.

2.40.

2.41.

2.42.

2.43.

2.44.

“MDL Cases” means collectively all cases filed in, transferred to, or associated with /n
Re: Aqueous Film-Forming Foams Products Liability Litigation, MDL No. 2:18-mn-2873
(D.S.C)).

“Measurable Concentration” means the lower of a concentration equal to or greater than
the limit of detection of the analytical method used (regardless of whether that limit is
higher than, lower than, or equal to any limit established for any purpose by federal or state
law) or one part per trillion (one nanogram per liter).

“Non-Class Potable Water” means water in any active privately owned well providing
potable water for human consumption that is not owned or operated by a Releasing Party
or water in any active facility or equipment providing potable water for human
consumption that is not owned or operated by a Releasing Party, so long as the fate and
transport of PFAS released into groundwater poses a threat to such water.

“Non-Transient Non-Community Water System” means a Public Water System that is not
a Community Water System and that regularly serves at least twenty-five (25) of the same
persons over six (6) months per year, consistent with the use of that term in 40 C.F.R. Part
141. A “Non-Transient Non-Community Water System” shall include the owner and/or
operator of that system.

“Notice” means the Court-approved notice to Eligible Claimants that is substantially
similar to the form attached as Exhibit D.

“Notice Administrator” means the independent neutral third-party Person(s) selected and
Court-appointed pursuant to Paragraph 8.1 of this Settlement Agreement who is
responsible for administering the Notice Plan.

“Notice Plan” means the plan for distribution of the Notice, including direct mail and
publication, as appropriate, which is set forth in Exhibit E to this Settlement Agreement
and is subject to Court approval as set forth in Paragraphs 8.2 and 9.2 of this Settlement
Agreement.

“Objection” has the meaning set forth in Paragraph 9.4 of this Settlement Agreement.

“Opt Out” or “Request for Exclusion” has the meaning set forth in Paragraph 9.6 of this
Settlement Agreement.

“Opt Out Administrator” has the meaning set forth in Paragraph 8.6 of this Settlement
Agreement.

“Order Granting Final Approval” means the order entered by the Court approving the terms
and conditions of this Settlement Agreement, including the manner and timing of providing
Notice and certifying a Settlement Class.

“Order Granting Preliminary Approval” means the order entered by the Court conditionally
approving the terms and conditions of this Settlement Agreement, including the conditional
certification of the proposed Settlement Class, the manner and timing of providing Notice,
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2.45.

2.46.

2.47.

2.48.

2.49.

2.50.

2.51.

the period for filing Objections or Requests for Exclusion, and the date of the Final Fairness
Hearing. Class Representatives will submit to the Court a proposed Order Granting
Preliminary Approval in the form attached as Exhibit G.

“Parties” means BASF, Class Representatives, and Class Members. To the extent that
BASF, Class Representatives, and Class Members discharge any of their obligations under
this Settlement Agreement through agents, the actions of those agents shall be considered
the actions of the Parties.

“Party” means any of the Parties.

“Person” means a natural person, corporation, company, association, limited liability
company, partnership, limited partnership, joint venture, affiliate, any other type of private
entity, a county, municipality, any other public or quasi-public entity, or their respective
spouse, heir, predecessor, successor, executor, administrator, manager, operator,
representative, or assign.

“PFAS” means, solely for purposes of this Agreement, any per- or poly-fluoroalkyl
substance that contains at least one fully fluorinated methyl or methylene carbon atom
(without any hydrogen, chlorine, bromine, or iodine atom attached to it). It is the intention
of this Agreement that the definition of “PFAS” be as broad, expansive, and inclusive as
possible.

“Preliminary Approval” means the Court’s entry of the Order Granting Preliminary
Approval.

“Public Water System” means a system for the provision to the public of water for human
consumption through pipes or other constructed conveyances, if such system has at least
fifteen (15) service connections or regularly serves an average of at least twenty-five (25)
individuals daily at least sixty (60) days out of the year, consistent with the use of that term
in the Safe Drinking Water Act 42 U.S.C § 3001(4)(A) and 40 C.F.R. Part 141. The term
“Public Water System” includes (i) any collection, treatment, storage, and distribution
facilities under control of the operator of such system and used primarily in connection
with such system, and (ii) any collection or pretreatment storage facilities not under such
control which are used primarily in connection with such system. Solely for purposes of
this Settlement Agreement, the term “Public Water System” refers to a Community Water
System of any size or a Non-Transient Non-Community Water System that serves more
than 3,300 people, according to SDWIS, the owner and/or operator of such Public Water
Systems, or any Person (but not any financing or lending institution) that has legal authority
or responsibility (by statute, regulation, other law, or contract) to fund or incur financial
obligations for the design, engineering, installation, operation, or maintenance of any
facility or equipment that treats, filters, remediates, or manages water that has entered or
may enter Drinking Water or any Public Water System. It is the intention of this
Agreement that the definition of “Public Water System” be as broad, expansive, and
inclusive as possible.

“Qualified Settlement Fund” has the meaning set forth in Paragraph 7 of this Settlement
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2.52.

2.53.

2.54.

2.55.

2.56.

Agreement and shall be established within the meaning of Treas. Reg. § 1.468B-1 for
purposes of receiving the Settlement Funds as set forth in this Settlement Agreement.

“Qualifying Class Member” means a Class Member that has submitted a Claims Form
satisfying the requirements of Paragraph 11.2 of this Settlement Agreement.

“Qualifying Test Result” means any result of a test conducted by or at the direction of a
Class Member or of a federal, state, or local regulatory authority, or any test result reported
or provided to the Class Member by a certified laboratory or other Person, that used any
state or federal agency-approved or validated analytical method to analyze Drinking Water
or water that is to be drawn or collected into a Class Member’s Public Water System.

“Release” or “Released Claims” has the meaning set forth in Paragraph 12.1 and Section
12 of this Settlement Agreement.

“Released Parties” means BASF and its respective past, present, or future administrators,
advisors, affiliated business entities, affiliates, agents, assigns, attorneys, constituent
corporation or entity (including constituent of a constituent) absorbed by BASF in a
consolidation or merger, counsel, directors, divisions, employee benefit plans, employee
benefit plan participants or beneficiaries, employees, executors, heirs, insurers, managers,
members, officers, owners, parents, partners, partnerships, predecessors, principals,
resulting corporation or entity, servants, shareholders, subrogees, subsidiaries, successors,
trustees, trusts, and any other representatives, individually or in their corporate or personal
capacity, and anyone acting on their behalf, including in a representative or derivative
capacity, including without limitation BASF SE, BASF Schweiz AG, BASF USA Holding
LLC, BASF Nederland BV, BASF Performance Products LLC, Ciba-Geigy Limited, Ciba-
Geigy Corporation, Ciba Specialty Chemicals Holding, Inc., Ciba Specialty Chemicals
Corporation, Ciba Specialty Chemicals, Inc., Ciba International AG, Ciba Inc., and Ciba
Corporation. Released Parties does not include any toller, raw material producer/supplier,
surfactant producer or supplier or other defendant in the MDL that is not part of the BASF
corporate structure. It is the intention of this Agreement that the definition of “Released
Parties” be as broad, expansive, and inclusive as possible as it relates to the BASF corporate
structure.

“Releasing Parties” means (a) Class Representatives and Class Members; (b) other than a
State or the federal government, each of their respective past, present, or future, direct or
indirect, affiliated business entities, affiliates, agencies, assigns, boards, commissions,
departments, districts, divisions, entities, institutions, instrumentalities, owners, parents,
partners, predecessors, subdivisions, subsidiaries, and successors, in their official or
corporate capacity; (c) other than a State or the federal government, any past, present, or
future administrators, agents, attorneys, board members, counsel, directors, employees,
executors, heirs, insurers, managers, members, officers (elected or appointed),
predecessors, principals, servants, shareholders, subrogees, successors, trustees, water-
system operators, and assignees or other representatives, of any of the foregoing in their
official or corporate capacity; (d) any Person, other than a State or the federal government,
acting in privity with or acting on behalf of or in concert with any of the foregoing,
including in a representative or derivative capacity; (e) any Person, other than a State or
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2.57.

2.58.

2.59.

2.60.

2.61.

2.62.

2.63.

2.64.

2.65.

2.66.

the federal government, that is legally responsible for funding (by statute, regulation, other
law, or contract) a Class Member or its Public Water System or that has authority to bring
a claim on behalf of a Class Member or seek recovery for alleged harm to a Class Member,
its Public Water System, or the Public Water System’s ability to provide safe or compliant
Drinking Water; (f) any Person, other than a State or the federal government, acting on
behalf of or in concert with a Class Member to prevent PFAS from entering a Class
Member’s Public Water System or to seek recovery for alleged harm to a Class Member,
its Public Water System or the Public Water System’s ability to provide safe or compliant
Drinking Water; and (g) any Person, other than a State or the federal government, for which
a Class Member has the authority to provide a binding release. It is the intention of this
Agreement that the definition of “Releasing Parties” be as broad, expansive, and inclusive
as possible.

“Releasing Party’s Public Water System” means the Public Water System that has an
Impacted Water Source as of May 15, 2024 and does not Opt Out.

“Required Participation Threshold” has the meaning set forth in Paragraph 10 of this
Settlement Agreement.

“SDWIS” means the U.S. EPA Safe Drinking Water Information System Federal
Reporting Services system, as of May 15, 2024.

“Settlement” means the settlement of the Released Claims against the Released Parties that
is provided for by this Settlement Agreement.

“Settlement Agreement” means this document which describes the Settlement between and
among the Class Representatives and BASF, and any related Exhibits, including, without
limitation, the Allocation Procedures, Claims Forms, Notice and the Parties’ Joint
Interpretive Guidance documents.

“Settlement Amount” means three hundred twelve million five hundred thousand dollars
($312,500,000).

“Settlement Class” has the meaning set forth in Paragraph 5.1 of this Settlement
Agreement.

“Settlement Date” means the date on which the Class Representatives and BASF execute
this Settlement Agreement.

“Settlement Funds” means the amount of funds in the Qualified Settlement Fund paid by
BASF pursuant to this Settlement Agreement and any interest that accrues thereon.

“Special Master” means the independent neutral third-party Person selected and Court-
appointed pursuant to Paragraph 8.7 of this Settlement Agreement who is responsible for
overseeing the work of the Notice Administrator, the Opt Out Administrator and the Claims
Administrator, providing guidance throughout the allocation and distribution process, and
determining appeals and/or other disputes that may arise in the course of the Notice
Administrator and Claims Administrator executing their duties.
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2.67.

2.68.

2.69.

2.70.

2.71.

2.72.

2.73.

2.74.

2.75.

2.76.

3.1.

“State” means any state of the United States, the District of Columbia, the Commonwealth
of Puerto Rico, American Samoa, Guam, the U.S. Virgin Islands, and the Commonwealth
of the Northern Mariana Islands.

“Summary Notice” means the Court-approved summary of the Notice to Eligible
Claimants that is substantially similar to the form attached as Exhibit F.

“Taxes” has the meaning set forth in Paragraph 7.2.2 of this Settlement Agreement.
“Tax Expenses” has the meaning set forth in Paragraph 7.2.2 of this Settlement Agreement.

“Transient Non-Community Water System” means a Public Water System that is not a
Community Water System and that does not regularly serve at least twenty-five (25) of the
same persons over six (6) months per year, consistent with the use of that term in 40 C.F.R.
Part 141. A “Transient Non-Community Water System” shall include the owner and/or
operator of that system.

“UCMR-5" means the U.S. EPA’s Fifth Unregulated Contaminant Monitoring Rule and
all monitoring and testing conducted pursuant to that Rule.

“United States of America” means the United States of America, including the states and
the District of Columbia, its territories, and possessions, the Commonwealth of Puerto
Rico, and other areas subject to its jurisdiction.

“U.S. EPA” means the United States Environmental Protection Agency.

“Walk-Away Right” has the meaning set forth in Paragraph 10.1 of this Settlement
Agreement.

“Water Source” means a groundwater well, a surface water intake, or any other intake point
from which a Public Water System draws or collects water for distribution as Drinking
Water and the raw or untreated water that is thus drawn or collected. Solely for purposes
of the Allocation Procedures described in Exhibit A, (i) a Public Water System’s multiple
intakes from one distinct surface-water source are deemed to be a single Water Source so
long as the intakes supply the same water treatment plant; (ii) a Public Water System’s
intakes from multiple distinct surface-water sources, or a Public Water System’s intakes
from one distinct surface-water source that supply multiple water treatment plants, are
deemed to each be a separate Water Source; and (iii) a Public Water System’s multiple
groundwater wells (whether from one distinct aquifer or from multiple distinct aquifers)
that supply multiple water treatment plants are deemed to each be a separate Water Source.

SETTLEMENT AGREEMENT OVERVIEW

Settlement Consideration. Subject to the Walk-Away Right, BASF shall make or cause
to be made payments that total the Settlement Amount of three hundred twelve million five
hundred thousand dollars ($312,500,000), plus a separate payment for notice and
administrative costs of four million dollars ($4,000,000), in accordance with this
Settlement Agreement, which will serve as the Qualified Settlement Fund. In exchange,

10
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3.2

3.3.

4.1.

the Released Parties shall receive from the Releasing Parties the Release, Covenant Not to
Sue, and Dismissal provided for in this Settlement Agreement. No amounts paid pursuant
to this Paragraph 3.1 are in relation to the violation of any civil or criminal law or the
investigation or inquiry by any government or governmental entity into the potential
violation of any civil or criminal law, within the meaning of Section 162(f)(1) of the
Internal Revenue Code of 1986, as amended, and section 1.162-21(a) of the Treasury
Regulations thereunder. All amounts paid to Qualifying Class Members pursuant to this
Paragraph 3.1 are intended for restitution or remediation (including treatment of
contamination of Water Sources and Drinking Water). If a determination were made that a
portion of such amounts is in relation to a violation or potential violation of law, that
portion constitutes restitution within the meaning of Section 162(f)(2)(A) of the Internal
Revenue Code of 1986, as amended and section 1.162-21(a) of the Treasury Regulations
thereunder. Class Members and BASF shall bear their own costs, including all legal
expenses and attorneys’ fees. All legal expenses and attorneys’ fees of Class Members will
be paid by Class Members from amounts paid from the Settlement Funds. Except as
provided for in Paragraphs 9.10 and 11.2 regarding the payment of attorneys’ fees and costs
from the Qualified Settlement Fund, no portion of any amount paid under this Agreement
constitutes the payment of a fine, penalty, or punitive damages, the disgorgement of profits,
reimbursement for litigation or investigation costs or attorneys’ fees or costs, or an amount
paid in settlement of any Claim for any of the foregoing; and if a determination were made
to the contrary, the amounts paid would qualify under the exceptions in paragraphs (2) and
(3) of Section 162(¥).

Release of Claims. The obligations incurred pursuant to this Agreement shall be in full
and final disposition of the Released Claims as against all Released Parties. Upon the
Effective Date, all Class Members, on behalf of the Releasing Parties, shall, with respect
to each and every one of the Released Claims, release and forever discharge, and shall
forever be enjoined from prosecuting, any and all Released Claims against any of the
Released Parties as set forth in Section 12.

Operation of the Settlement. Class Representatives will seek approval from the Court to
certify the Settlement Class under Federal Rule of Civil Procedure 23(b)(3). Once a
Settlement Class is certified, Class Members that wish to receive a portion of the Settlement
Funds may complete and submit a Claims Form, in substantially the same form as that
attached as Exhibit B. The Claims Form must be submitted to the Claims Administrator
on or before the final date of the relevant Claims Period and must adhere to and follow all
other requirements set forth herein and/or by the Claims Administrator, including
providing all required information specified on the Claims Form. The Claims
Administrator will distribute the Settlement Funds to Qualifying Class Members pursuant
to Paragraphs 6.1 through 7.3, the Allocation Procedures in Exhibit A, and the guidance
set forth in the Parties’ Joint Interpretive Guidance, attached as Exhibits M through P.

REPRESENTATIONS AND WARRANTIES

Class Representatives’ Representations and Warranties. Class Representatives
represent and warrant to BASF as follows:

11
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4.2.

4.1.1.

4.1.3.

4.1.5.

4.1.7.

4.1.8.

Each of the Class Representatives is eligible to be and will become a Class
Member.

Each of the Class Representatives has received legal advice from Interim Class
Counsel regarding the advisability of entering into this Settlement Agreement and
the legal consequences of this Settlement Agreement.

No portion of any of the Released Claims possessed by any of the Class
Representatives and no portion of any relief under this Settlement Agreement to
which any of the Class Representatives may be entitled has been assigned,
transferred, or conveyed by or for any of the Class Representatives to any other
Person, except pursuant to (i) a contingency fee agreement with Class Counsel or
(i1) a mandatory repayment to any government agency of a grant or loan that
financed, in whole or in part, the design, engineering, installation, maintenance,
or operation of, or cost associated with any kind of treatment, filtration, or
remediation of PFAS by the Class Representative.

None of the Class Representatives is relying on any statement, representation,
omission, inducement, or promise by any of BASF, its agents, or its
representatives, except those expressly stated in this Settlement Agreement.

Each of the Class Representatives, through Interim Class Counsel, has
investigated the law and facts pertaining to the Released Claims and the
Settlement.

Each of the Class Representatives has carefully read, and knows and understands,
the full contents of this Settlement Agreement and is voluntarily entering into this
Agreement after having consulted with Interim Class Counsel or other attorneys.

Each of the Class Representatives has all necessary competence and authority to
enter into this Settlement Agreement on its own behalf and on behalf of the Class.

None of the Class Representatives will Opt Out or file an Objection.

Interim Class Counsel’s Representations and Warranties. Interim Class Counsel
represents and warrants to BASF as follows:

4.2.1.

4.2.2.

4.2.3.

Interim Class Counsel believes that the Settlement is fair, reasonable, adequate,
and beneficial to each Class Member and that participation in the Settlement
would be in the best interests of each Class Member.

Because Interim Class Counsel believes that the Settlement is in the best interests
of each Class Member, they will not solicit, or assist others in soliciting, Eligible
Claimants to Opt Out, file an Objection, or otherwise challenge the Settlement.

Interim Class Counsel has all necessary authority to enter into and execute this
Settlement Agreement on behalf of Class Representatives and Class Members,
including under Case Management Order No. 3.

12
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4.3.

5.1

4.2.4.

4.2.5.

Each of the Class Representatives has approved and agreed to be bound by this
Settlement Agreement.

The representations in Paragraphs 4.1 through 4.1.8 of this Settlement Agreement
are true and correct to the best of Class Counsel’s knowledge.

BASF’s Representations and Warranties. BASF represents and warrants to the Class
Representatives as follows:

4.3.1.

4.3.2.

4.3.3.

4.3.4.

4.3.5.

BASF has received legal advice from its attorneys regarding the advisability of
entering into this Settlement Agreement and the legal consequences of this
Settlement Agreement.

BASF is not relying on any statement, representation, omission, inducement, or
promise by any Class Representative, any Eligible Claimant, or Interim Class
Counsel, except those expressly stated in this Settlement Agreement.

BASF, with the assistance of its attorneys, has investigated the law and facts
pertaining to the Released Claims and the Settlement.

BASF has carefully read, and knows and understands, the full contents of this
Settlement Agreement and is voluntarily entering into this Agreement after
having consulted with its attorneys.

BASF has all necessary authority to enter into this Settlement Agreement, has
authorized the execution and performance of this Settlement Agreement, and has
authorized the Person signing this Settlement Agreement on its behalf to do so.

CLASS CERTIFICATION FOR SETTLEMENT PURPOSES

Settlement Class Definition. For the sole purpose of effectuating this Settlement, Class
Representatives and BASF agree that Class Representatives shall request that the Court
certify the following “Settlement Class”:

Every Active Public Water System in the United States of America that has
one or more Impacted Water Sources as of May 15, 2024.

Excluded from the Settlement Class are the following:

A. Any Public Water System that is owned by a State government and lacks

independent authority to sue and be sued.

. Any Public Water System that is owned by the federal government and

lacks independent authority to sue and be sued.

. Any privately owned well that provides water only to its owner’s (or its

owner’s tenant’s) individual household and any other system for the
provision of water for human consumption that is not a Public Water

13
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6.1.

6.2.

6.3.

6.4.

System.
CONSIDERATION

Settlement Funds. Under the terms of this Settlement Agreement and subject to the Walk-
Away Right, BASF shall pay or cause to be paid three hundred twelve million five hundred
thousand dollars ($312,500,000) (the “Settlement Amount™) plus an additional payment of
$4,000,000 (the “Initial Payment”) into an interest-bearing “Qualified Settlement Fund”
account at a federally insured financial institution established in accordance with Treasury
Regulations § 1.468B-1 et seq., which shall be administered and distributed pursuant to
this Sections 6 and 7, and Paragraph 8.10 of this Settlement Agreement, and the Allocation
Procedures described in Exhibit A. BASF shall make the payments as follows:

6.1.1. Within ten (10) Business Days after Preliminary Approval, or on July 15, 2024,

whichever is later, BASF shall pay or cause to be paid four million dollars
($4,000,000) for costs or expenses incurred by the Notice Administrator, the Opt
Out Administrator, the Claims Administrator, the Special Master, or the Escrow
Agent under this Settlement Agreement (“the Initial Payment”).

6.1.2. On March 1, 2025, BASF shall pay or cause to be paid three hundred twelve

million five hundred thousand dollars ($312,500,000) (“the Second Payment”).

Notice and Administrative Costs. BASF shall wire transfer the Initial Payment to the
Qualified Settlement Fund account for ultimate distribution in accordance with this
Agreement. If the Qualified Settlement Fund has not been established and approved by
the Court by the deadline for such payment, BASF shall not be obligated to make such
payment until ten (10) Business Days after the Qualified Settlement Fund is established
and approved by the Court. In no event shall BASF have any liability whatsoever with
respect to the Settlement Funds once they are paid to the Qualified Settlement Fund in
accordance with this Agreement and as specified in this Section 6.

Use of Qualified Settlement Fund for Notice and Administration Costs. The Qualified
Settlement Fund may be used to fund the provision of Notice pursuant to the Notice Plan
and any reasonable fees, costs, or expenses incurred by the Notice Administrator, the Opt
Out Administrator, the Claims Administrator, the Special Master, or the Escrow Agent
under this Settlement Agreement. The Escrow Agent shall disburse funds for such costs
upon the parties’ joint written request.

Conditions for Settlement Distribution. Other than as expressly provided for in
Paragraph 6.3, the Claims Administrator may not distribute any money to any Person,
including any Qualifying Class Member, unless and until (i) the Court has issued an Order
Granting Final Approval, (ii) all deadlines, including those set forth in Paragraph 10.3 for
BASF to terminate the Settlement, have passed, and (iii) the Effective Date has passed.

14
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7. QUALIFIED SETTLEMENT FUND

7.1.  Establishment of Qualified Settlement Fund

7.1.1.

The motion seeking an Order Granting Preliminary Approval described in
Paragraph 9.1 shall seek (1) the approval of the Escrow Agreement, (2) the
authorization that the escrow account established pursuant to the Escrow
Agreement be established as a “qualified settlement fund” within the meaning of
Treasury Regulations § 1.468B-1, and (3) the appointment of the Special Master as
the “administrator” of the Qualified Settlement Fund within the meaning of
Treasury Regulations § 1.468B-2(k)(3).

Class Counsel and BASF’s Counsel will jointly recommend the following Person
to serve as Escrow Agent for the Qualified Settlement Fund, who shall be subject
to appointment by the Court in the Order Granting Preliminary Approval:

Robyn Griffin

The Huntington National Bank
One Rockefeller Center, 10 Floor
New York, NY 10020

Any successor to the initial Escrow Agent shall be subject to appointment by the
Court, with the consent of all Parties, shall fulfill the same functions from and after
the date of succession, and shall be bound by the determinations made by the
predecessor(s) to date.

Upon Court approval of the proposed Escrow Agreement, appointment of the
Escrow Agent, and authorization that the Qualified Settlement Fund established
pursuant to the Escrow Agreement be established as a qualified settlement fund
under § 1.468B-1 of the Treasury Regulations promulgated under IRC Section
468B, Class Counsel, BASF, the Escrow Agent, and the Special Master will
execute the Escrow Agreement approved by the Court, thereby creating the
Qualified Settlement Fund.

7.2. Tax Treatment of Settlement Fund

7.2.1.

The Qualified Settlement Fund will be structured and operated in a manner such
that it qualifies as a “qualified settlement fund” within the meaning of Treasury
Regulations § 1.468B-1 from the earliest date possible, and the Special Master,
BASF, and all other relevant parties shall file any “relation-back election” (within
the meaning of Treasury Regulations § 1.468B-1(j)(2)) required to treat the
Qualified Settlement Fund as a qualified settlement fund from the earliest date
possible. Such elections shall be made in compliance with the procedures and
requirements contained in such regulations. It shall be the sole responsibility of
the Special Master to timely and properly prepare and deliver the necessary
documentation for signature by all necessary parties, and thereafter to cause the
appropriate filings to occur. The “taxable year” of the Qualified Settlement Fund
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7.2.2.

shall be the “calendar year” as such terms are defined in Section 441 of the Code.
The Qualified Settlement Fund shall use the accrual method of accounting as
defined in Section 446(c) of the Code.

The Special Master shall be authorized to take any action that it determines
necessary to maintain the status of the Qualified Settlement Fund as a “qualified
settlement fund” within the meaning of Treasury Regulations § 1.468B-1. The
Special Master shall (a) obtain a taxpayer identification number for the Qualified
Settlement Fund, (b) prepare and file, or cause to be prepared and filed, all U.S.
federal, state, local, and foreign Tax returns (as applicable) required to be filed
for the Qualified Settlement Fund, consistent with Treasury Regulations
§ 1.468B-2(k) and corresponding or similar provisions of state, local, or foreign
law, and in accordance with the Settlement Agreement and the Escrow
Agreement, (c) prepare and file, or cause to be prepared and filed, any other
statement, return, or disclosure relating to the Qualified Settlement Fund that is
required by any governmental authority, including but not limited to information
reporting as described in Treasury Regulations § 1.468B-2(1) (or any
corresponding or similar provision of state, local, or foreign law), (d) obtain from
BASF a statement required pursuant to Treasury Regulations § 1.468B-3(e) no
later than February 15" of the year following the calendar year in which BASF
transfers the Settlement Funds to the Qualified Settlement Fund, and (e) be
responsible for responding to any questions from, or audits regarding Taxes by,
the IRS or any state or local Tax authority. The Special Master will also be
responsible for ensuring the Qualified Settlement Fund complies with all
withholding requirements (including by instructing the Escrow Agent to withhold
any required amounts) with respect to payments made by the Qualified Settlement
Fund, as well as paying any associated interest and penalties. Any amounts
deducted or withheld by the Escrow Agent (or any other withholding agent) with
respect to payments made by the Qualified Settlement Fund shall be treated for
all purposes as though such amounts had been distributed to the Person in respect
of which such deduction or withholding was made. The Special Master shall
direct the Escrow Agent to timely pay from the Qualified Settlement Fund any
taxes (including but not limited to withholding taxes with respect to distributions
from the Qualified Settlement Fund), interest, and penalties required to be paid to
the IRS or any other governmental authority by the Qualified Settlement Fund
(collectively, “Taxes”) and any reasonable out-of-pocket expenses incurred to (i)
cause any Tax returns and information reports to be prepared and filed, (ii)
respond to any questions from, or represent the Qualified Settlement Fund in any
audit or similar proceeding regarding Taxes by, the IRS or any state or local
governmental authority or (iii) otherwise satisfy any Tax compliance obligation
of the Qualified Settlement Fund (such Taxes and other expenses, collectively,
the “Tax Expenses”). In addition, the Special Master shall timely file with the IRS
any information returns and shall timely provide to BASF any written statements,
in each case, collected from Qualifying Class Members. BASF shall provide the
Special Master with the statement required pursuant to Treasury Regulations §
1.468B-3(e) no later than February 15% of the year following the calendar year in
which BASF transfers the Settlement Funds to the Qualified Settlement Fund.
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7.3.

8.1.

7.2.3.

7.2.4.

Such returns (as well as the election described in Paragraph 7.2.1) shall be
consistent with Paragraphs 7.2.1 through 7.2.4 and in all events shall reflect that
all Taxes (including any estimated Taxes, interest, or penalties) on the income
earned by the Qualified Settlement Fund shall be paid out of the Qualified
Settlement Fund as provided in Paragraph 7.2.3.

All Taxes arising with respect to the income earned by the Qualified Settlement
Fund, including any Taxes or Tax detriments that may be imposed upon BASF,
its insurers, or BASF’s Counsel with respect to any income earned by the
Qualified Settlement Fund for any period during which the Qualified Settlement
Fund does not qualify as a “qualified settlement fund” for federal or state income
Tax purposes and all Tax Expenses shall be paid out of the Qualified Settlement
Fund. In all events, none of Class Representatives, BASF, BASF’s Counsel,
BASF’s insurers, or Class Counsel shall have any liability or responsibility for
Taxes or Tax Expenses. Taxes and Tax Expenses shall be treated as, and
considered to be, a cost of administration of the Qualified Settlement Fund and
shall be timely paid by the Special Master out of the Qualified Settlement Fund
without prior order from the Court, and none of BASF, BASF’s insurers, BASF’s
Counsel, Class Representatives, or Class Counsel shall be responsible or have any
liability therefor.

BASF makes no representations to Class Members or any other Person
concerning any Tax consequences, Tax loss, or Tax treatment of any allocation
or distribution of funds to Class Members or any other Person pursuant to this
Settlement Agreement, the Settlement, or the Allocation Procedures. Class
Members make no representations to BASF or any other Person concerning any
Tax consequences, Tax loss, or Tax treatment of any allocation or distribution of
funds to Class Members or any other Person pursuant to this Settlement
Agreement, the Settlement, or the Allocation Procedure. Neither Class Members
nor BASF shall have any liability to each other with respect to any Tax
consequences, Tax loss, or Tax treatment of any amounts paid or received in
accordance with the terms of this Settlement Agreement irrespective of how
amounts are spent by Class Members.

Payment of Amounts Remaining in Any Fund. The Claims Administrator shall pay any
money remaining Qualified Settlement Fund as of December 31, 2030, to the Qualifying
Class Members, in proportion to the sum of the prior payments that each Qualifying Class
Member received from all funds established by this Settlement Agreement.

ADMINISTRATION

Selection of Notice Administrator. Within thirty (30) calendar days after the Settlement
Date, Interim Class Counsel will retain, subject to consultation with BASF, a Notice
Administrator who shall be formally appointed by the Court. Interim Class Counsel shall
propose the following Person, subject to the review of BASF, to serve as Notice
Administrator, who shall be subject to appointment by the Court in the Order Granting
Preliminary Approval:
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8.2.

8.3.

8.4.

Steven Weisbrot

President and Chief Executive Officer
Angeion Group

1650 Arch Street, Suite 2210
Philadelphia, PA 19103

Requirements for Notice Administrator. The Notice Administrator’s role shall
generally include administering the Notice Plan, which is subject to Court approval as
provided in Paragraph 9.1.

8.2.1. The Notice Administrator may not be a Person who has acted as counsel, or

otherwise represented a party, in Claims relating to AFFF or PFAS.

8.2.2. The Notice Administrator shall have the authority to perform all actions

consistent with the terms of this Settlement Agreement that the Notice
Administrator deems to be reasonably necessary to effectuate the Notice Plan,
which is subject to Court approval as provided in Paragraph 9.1. Subject to the
Court’s approval, the Notice Administrator may retain any Person that the Notice
Administrator deems to be reasonably necessary to provide assistance in
administering the Notice Plan.

8.2.3. Any successor to the initial Notice Administrator shall fulfill the same functions

from and after the date of succession and shall be bound by the determinations
made by the predecessor(s) to date.

8.2.4. The Notice Administrator shall have no authority to alter in any way the Parties’

rights and obligations under the Settlement Agreement.

8.2.5. BASF, BASF’s Counsel, and Released Parties shall have no involvement with or

responsibility for supervising the Notice Administrator and are not subject to the
authority of the Notice Administrator.

8.2.6. All fees, costs, and expenses incurred in the administration or work by the Notice

Administrator, including fees, costs, and expenses of the Notice Administrator,
shall be paid in accordance with Paragraph 6.3.

Selection of Claims Administrator. Interim Class Counsel shall propose the following
Person, subject to the review of BASF, to serve as Claims Administrator who shall be
subject to appointment by the Court in the Order Granting Preliminary Approval:

Dustin Mire

Eisner Advisory Group

8550 United Plaza Boulevard, Suite #1001
Baton Rouge, LA 70809

Requirements for Claims Administrator. The Claims Administrator’s role generally

shall include administration of the proposed Settlement, including reviewing, analyzing,
and approving Claims Forms, including all supporting documentation, as well as
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8.5.

8.6.

determining any Qualifying Class Member’s Allocated Amount and overseeing
distribution of the Settlement Funds pursuant to this Settlement Agreement and the
Allocation Procedures described in Exhibit A.

8.4.1. The Claims Administrator may not be a Person who has acted as counsel, or

otherwise represented a party, in Claims relating to AFFF or PFAS.

8.4.2. The Claims Administrator shall have the authority to perform all actions

consistent with the terms of this Settlement Agreement that the Claims
Administrator deems to be reasonably necessary to effectuate the administration
of claims. Subject to the Court’s approval, the Claims Administrator may retain
any Person that the Claims Administrator deems to be reasonably necessary to
provide assistance in administering the Allocation Procedures described in
Exhibit A.

8.4.3. Any successor to the initial Claims Administrator shall fulfill the same functions

from and after the date of succession and shall be bound by the determinations
made by the predecessor to date.

8.4.4. The Claims Administrator shall have no authority to alter in any way the Parties’

rights and obligations under the Settlement Agreement.

8.4.5. BASF, BASF’s Counsel, and Released Parties shall have no responsibility for

supervising the Claims Administrator and are not subject to the authority of the
Claims Administrator.

8.4.6. All fees, costs, and expenses incurred in the administration or work by the Claims

Administrator, including fees, costs, and expenses of the Claims Administrator,
shall be paid in accordance with Paragraph 6.3.

Selection of Opt Out Administrator. Interim Class Counsel shall propose the following
Person to serve as the Opt Out Administrator, who shall be subject to appointment by the
Court in the Order Granting Preliminary Approval:

Edward J. Bell
Rubris, Inc.

P.O. Box 3866
McLean, VA 22103

Requirements for Opt Out Administrator. The Opt Out Administrator’s role shall
generally include processing of and reporting on Requests for Exclusion, or “Opt Outs”
received, as well as processing of and reporting on any withdrawals of Requests for
Exclusion. The Opt Out Administrator will be responsible for determining the compliance
of any Request for Exclusion with the terms and conditions of this Settlement. Opt Outs
must be submitted by filling out the Request for Exclusion, in substantially the same form
as the one attached as Exhibit H, which will be available in an online Opt Out portal to
which the Opt Out Administrator, the Notice Administrator, the Claims Administrator, the
Special Master, BASF’s Counsel and Class Counsel will have access. Paper copy
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8.7.

8.8.

submissions will also be permitted and must be served on the Opt Out Administrator;
within seven (7) days of receipt of a paper copy Request for Exclusion, the Opt Out
Administrator shall ensure that it is uploaded and accounted for within the Opt Out portal.
The Opt Out Administrator will issue report(s) to the recipients identified in Paragraph 9.6
and in accordance with the provisions of Section 10.

8.6.1. The Opt Out Administrator may not be a Person who has acted as counsel, or

otherwise represented a party, in Claims relating to AFFF or PFAS.

8.6.2. The Opt Out Administrator shall have the authority to perform all actions

consistent with the terms of this Settlement Agreement that the Opt Out
Administrator deems to be reasonably necessary for the efficient and timely
processing of the Requests for Exclusion, including the performance of assessing
compliance of such Requests for Exclusion, and any related reporting. Subject to
the Court’s approval, the Opt Out Administrator may retain any Person that the
Opt Out Administrator deems to be reasonably necessary to assist in the
processing of Opt Outs.

8.6.3. Any successor to the initial Opt Out Administrator shall fulfill the same functions

from and after the date of succession and shall be bound by the determinations
made by the predecessor to date.

8.6.4. The Opt Out Administrator shall have no authority to alter in any way the Parties’

rights and obligations under the Settlement Agreement.

8.6.5. BASF, BASF’s Counsel, and Released Parties shall have no responsibility for

supervising the Opt Out Administrator and are not subject to the authority of the
Opt Out Administrator.

8.6.6. Any determination by the Opt Out Administrator that could, directly or indirectly,

impact any payment that BASF owes under this Settlement Agreement shall be
reviewable by the Special Master.

8.6.7. All fees, costs, and expenses incurred in the administration or work by the Opt

Out Administrator, including fees, costs, and expenses of the Opt Out
Administrator, shall be paid in accordance with Paragraph 6.3.

Selection of Special Master. Interim Class Counsel shall propose the following Person to
serve as Special Master, who shall be formally appointed by the Court pursuant to Federal
Rule of Civil Procedure 53:

Matthew Garretson
Wolf/Garretson LLC
P.O. Box 2806

Park City, UT 84060

Requirements for Special Master. The Special Master’s role shall generally include
administration of the proposed Settlement by overseeing the work of the Notice
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8.9.

8.10.

Administrator, the Opt Out Administrator, and the Claims Administrator, and in providing
quasi-judicial intervention if and/or when necessary.

8.8.1.

8.8.2.

8.8.3.

8.8.4.

8.8.5.

8.8.6.

8.8.7.

8.8.8.

The Special Master may not be a Person who has acted as counsel, or otherwise
represented a party, in Claims relating to AFFF or PFAS.

The Special Master shall have the authority to perform all actions consistent with
the terms of this Settlement Agreement that the Special Master deems to be
reasonably necessary for the efficient and timely administration of the Settlement.
Subject to the Court’s approval, the Special Master may retain any Person that the
Special Master deems to be reasonably necessary to provide assistance in
effectuating the Settlement.

Any successor to the initial Special Master shall fulfill the same functions from
and after the date of succession and shall be bound by the determinations made
by the predecessor to date.

The Special Master shall have no authority to alter in any way the Parties’ rights
and obligations under the Settlement Agreement absent express written
agreement by the Parties.

BASF, BASF’s Counsel, and Released Parties are not subject to the authority of
the Special Master.

Any decision by the Special Master resolving any dispute that could, directly or
indirectly, alter the size or timing of any payment that BASF owes under this
Settlement Agreement may be reviewed de novo by the Court upon written
request from any aggrieved Party or Person. The Court’s judgments shall be final,
binding, and nonreviewable, except to the extent that they impact the size or
timing of any payment that BASF owes under this Settlement Agreement.

Pursuant to Federal Rule of Civil Procedure 53(f), Class Representatives and
BASF agree that any objection to the Special Master’s factual findings, legal
conclusions (including interpretations of this Settlement Agreement), or rulings
on procedural matters that is reviewed by the Court must be decided de novo.

All fees, costs, and expenses incurred in the administration or work by the Special
Master, including fees, costs, and expenses of the Special Master, shall be paid
solely from the Qualified Settlement Fund.

Qualified Settlement Fund Administration. All fees, costs, and expenses incurred in the
administration of the Qualified Settlement Fund, including fees, costs, and expenses of the
Escrow Agent, shall be paid in accordance with Paragraph 6.3.

Allocation. The Settlement Funds shall be allocated pursuant to the Allocation Procedures
described in Exhibit A.

21



2:18-mn-02873-RMG  Date Filed 06/03/24 Entry Number 5053-3 Page 22 of 176

9.1.

9.2.

9.3.

94.

9.5.

APPROVAL AND NOTICE

Preliminary Approval. Within fourteen (14) calendar days after the Settlement Date,
Class Representatives shall submit to the Court a motion seeking (a) certification, for
settlement purposes only, of the Settlement Class as defined in Paragraph 5.1; (b)
Preliminary Approval of the Settlement; (c) approval of Notice (attached as Exhibit D); (d)
approval of the Notice Plan (attached as Exhibit E); (e) approval of the Summary Notice
(attached as Exhibit F); (f) appointment of Class Counsel; (g) appointment of the Notice
Administrator; (h) appointment of the Claims Administrator; (i) appointment of the Opt
Out Administrator; (j) appointment of the Escrow Agent; (k) approval of the Escrow
Agreement; (1) establishment of the Qualified Settlement Fund; and (m) appointment of
the Special Master.

Notice.

9.2.1. The Notice process shall commence no later than fourteen (14) calendar days after

the entry of the Order granting Preliminary Approval. Notice shall be provided
by the Notice Administrator to Eligible Claimants by first-class U.S. mail where
available and by publication elsewhere to meet the requirements of Federal Rule
of Civil Procedure 23, incorporate the elements suggested by the Federal Judicial
Center, and describe the aggregate Settlement Funds, the consideration described
in Section 6, and the Allocation Procedures described in Exhibit A. Class
Representatives and BASF will agree in writing on the form and content of the
Notice and Claims Forms, consistent with Exhibit D and Exhibit B, respectively.

9.2.2. The Notice of the Settlement shall explain that each Eligible Claimant must

specify if it (i) objects to the Settlement, as described in Paragraphs 9.4 through
9.5.3, or (ii) wishes to opt out of the Settlement, as described in Paragraphs 9.6
through 9.7.3. The Notice must explain that any Eligible Claimant that does not
opt out will be required to test (or to recently have tested) all its Water Sources
for PFAS, as described in Exhibit A, and to submit all PFAS test results to the
Claims Administrator, as described in Exhibit A and Paragraph 11.3. The Notice
must explain that any Eligible Claimant that fails to respond to the Notice will
become a Class Member and have its Claims released as described in Section 12.

CAFA Notice. Pursuant to the Class Action Fairness Act of 2005, 28 U.S.C. § 1715(b),
BASEF, or the Notice Administrator on BASF’s behalf, shall serve notice of the Settlement
via first-class U.S. mail on the appropriate federal and state officials no later than ten (10)
calendar days after the filing of this Settlement Agreement with the Court.

Objections to Settlement. Any Eligible Claimant that wishes to object to the Settlement
or to an award of fees or expenses to Class Counsel must file a written and signed statement
designated “Objection” with the Clerk of the Court and provide service on BASF and Class
Counsel in accordance with Federal Rule of Civil Procedure 5.

Any Objection must be properly filed and served by the deadline imposed by the Court. In
seeking Preliminary Approval of this Settlement Agreement, the Class Representatives will
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9.6.

ask the Court to set that deadline sixty (60) days after the date Notice is mailed.

9.5.1. All Objections must certify, under penalty of perjury in accordance with 28
U.S.C. § 1746, that the filer has been legally authorized to object on behalf of the

Eligible Claimant and must provide:
9.5.1.1. the Eligible Claimant’s SDWIS ID;

9.5.1.2. an affidavit or other proof of the Eligible Claimant’s standing;
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9.5.2.

9.5.3.

9.5.1.3. the name, address, telephone and facsimile numbers, and email address

(if available) of the filer and the Eligible Claimant;

9.5.1.4. the name, address, telephone and facsimile numbers, and email address

(if available) of any counsel representing the Eligible Claimant;

9.5.1.5. all objections asserted by the Eligible Claimant and the specific reasons

for each objection, including all legal support and evidence the Eligible
Claimant wishes to bring to the Court’s attention;

9.5.1.6. an indication as to whether the Eligible Claimant wishes to appear at the

Final Fairness Hearing; and

9.5.1.7. the identity of all witnesses the Eligible Claimant may call to testify.

Any Eligible Claimant may object either on its own or through any attorney hired
at its own expense. If an Eligible Claimant is represented by counsel, the attorney
must file a notice of appearance with the Clerk of Court no later than the date
ordered by the Court for the filing of Objections and serve BASF’s Counsel and
Class Counsel in accordance with Federal Rule of Civil Procedure 5 within the
same period.

Any Eligible Claimant that complies with the provisions of Paragraphs 9.4
through 9.5.3 may, in the Court’s discretion, appear at the Final Fairness Hearing
to object to the Settlement or to the award of fees and costs to Class Counsel. Any
Eligible Claimant that fails to comply with the provisions of Paragraphs 9.4
through 9.5.3 shall waive and forfeit any and all rights and objections the Eligible
Claimant may have asserted, and shall be bound by all the terms of the Settlement
Agreement and by all proceedings, orders, and judgments with respect to the
Settlement.

Opt Outs. Any Eligible Claimant that wishes to opt out of the Settlement must complete
a Request for Exclusion, in a form substantially similar to the one attached as Exhibit H.
The Request for Exclusion form will be available online and allow for electronic
submission to the Notice Administrator, the Special Master, the Opt Out Administrator,
the Claims Administrator, BASF’s Counsel, and Class Counsel. Submission of paper
Request for Exclusion forms will be permitted and must be served on the Opt Out
Administrator in accordance with Federal Rule of Civil Procedure 5.
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9.7.

9.8.

9.9.

Any Requests for Exclusion must be properly submitted to the Opt Out Administrator by
the deadline imposed by the Court. In seeking Preliminary Approval of this Settlement
Agreement, the Class Representatives will ask the Court to set that deadline ninety (90)
calendar days after the date the Notice is mailed. Any Eligible Claimant that has elected to
opt out may withdraw its Request for Exclusion submitted at any time prior to the Final
Fairness Hearing and thereby accept all terms of this Settlement Agreement, including its
Dismissal provisions. The submission of a Request for Exclusion shall have the effect of
waiving and forfeiting any and all objections that were or could have been asserted. The
withdrawal of a Request for Exclusion does not permit a Person to assert new objections
nor revive previously asserted objections.

9.7.1. Any Eligible Claimant that submits a timely and valid Opt Out shall not (i) be

bound by this Settlement Agreement, or by any orders or judgments entered in
the MDL Cases with respect to this Settlement Agreement (but shall continue to
be bound by other orders entered in the Litigation, including any protective
order); (ii) be entitled to any of the relief or other benefits provided under this
Settlement Agreement; (iii) gain any rights by virtue of this Settlement
Agreement; or (iv) be entitled to submit an Objection.

9.7.2. Any Eligible Claimant that does not submit a timely and valid Opt Out (or submits

and then withdraws its Opt Out) submits to the jurisdiction of the Court and shall
waive and forfeit any and all rights and objections the Eligible Claimant may have
asserted, and shall be bound by all the terms of the Settlement Agreement and by
all proceedings, orders, and judgments with respect to the Settlement.

9.7.3. No “mass” or “class” Opt Out shall be valid, and no Eligible Claimant may submit

an Opt Out on behalf of any other Eligible Claimant or Class Member.

The Final Fairness Hearing. On the date and time set by the Court, the Class
Representatives and BASF shall participate in the Final Fairness Hearing and will
reasonably cooperate with one another to obtain an Order Granting Final Approval, with
Class Counsel, on behalf of the Class Representatives, expressly moving for Final
Approval.

Entry of Order Granting Final Approval. At the Final Fairness Hearing, the Class
Representatives will request that the Court: (a) enter an Order Granting Final Approval in
accordance with this Settlement Agreement; (b) conclusively certify the Settlement Class;
(c) overrule or otherwise resolve any Objections; (d) make a final determination that notice
was adequate; (e) approve the Settlement Agreement as final, fair, good faith, reasonable,
adequate, and binding on all Class Members; (f) dismiss this action with prejudice; and (g)
permanently enjoin any Class Member from bringing any proceeding against any Released
Party in any court. Pursuant to Federal Rule of Civil Procedure 23(h), Class Counsel may
apply for a Class fee consisting of a portion of the Settlement Funds and for reimbursement
of Class costs and expenses. That application shall be filed not less than twenty (20)
calendar days before Objections are due pursuant to Paragraph 9.4. Subject to Class
Counsel’s application for attorneys’ fees and costs, and in accordance with the Order
Granting Final Approval, the Special Master, after consulting with the Claims
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9.10.

9.11.

Administrator, shall distribute attorneys’ fees and costs approved by the Court (including
expert witness fees, consultants’ fees, and litigation expenses; any Court-approved class
representative service awards; and the cost of class notice and class administration) from
the Qualified Settlement Fund. Any attorneys’ fees and costs paid to Class Counsel from
the Settlement Funds shall be paid only to the extent awarded by the Court, subject to
holdback provisions, if any, and not before the Court has entered the Order Granting Final
Approval and dismissed this action with prejudice, with no appeals pending or possible.

Attorneys’ Fees, Costs, and Expenses. Class Counsel intend to file a motion for a Class
award of attorneys’ fees and costs to be paid from the Qualified Settlement Fund in lieu of
the Common-Benefit Holdback Assessment. Any Class award must be approved by the
Court and shall be paid from the Qualified Settlement Fund by the Escrow Agent before
any portion of the Settlement Fund is distributed to Class Members, upon production to the
Escrow Agent of a copy of the order, on or after such date as the award may become
payable under the Court’s order. BASF has no obligation for any such award other than its
payment obligations under this Settlement Agreement. For avoidance of doubt, any award
of attorneys’ fees or costs shall be paid from the Settlement Funds; no Released Party shall
pay for any attorneys’ fees, costs, or expenses for Class Counsel separate from or in
addition to the Settlement Funds. Class Counsel further recognize the Common-Benefit
Holdback Assessment provisions in Case Management Order No. 3 and intend to request
that they continue to apply to any future individual or private settlements.

Effect of Failure of Final Approval. If the Court declines or fails to enter an Order
Granting Final Approval in accordance with the terms of this Settlement Agreement, the
parties shall proceed as follows:

9.11.1.  If the Court declines to enter the Order Granting Final Approval as provided for

in this Settlement Agreement, the Litigation against any Released Party will
resume unless within thirty (30) calendar days the parties mutually agree in
writing to (a) seek reconsideration or appellate review of the decision denying
entry of the Order Granting Final Approval; (b) attempt to renegotiate the
Settlement and seek Court approval of the renegotiated settlement; and/or (c)
comply with other guidance or directives the Court has provided.

9.11.2. If the Litigation against any Released Party resumes or the parties seek

reconsideration or appellate review of the decision denying entry of the Order
Granting Final Approval and such reconsideration or appellate review is denied,
this Settlement Agreement shall thereupon terminate.

9.11.3. If, for any reason, the Settlement is not approved by the Court or does not become

subject to Final Approval, then no class will be deemed certified as a result of this
Settlement Agreement, and the Litigation against any Released Party for all
purposes will revert to its status as of the Settlement Date. In such event, no
Released Party will be deemed to have consented to certification of any class, and
the Released Parties will retain all rights to oppose, appeal, or otherwise challenge
class certification and any other issue in the Litigation. Likewise, if the
Settlement is not approved by the Court or does not become subject to Final
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Approval, then the participation in the Settlement by any Class Representative or
Class Member cannot be raised as a defense to their Claims.

9.12. Effect of Failure of Order Granting Final Approval to Become a Final Judgment. If
the Order Granting Final Approval does not become a Final Judgment because an appeal
is taken of the Order Granting Final Approval, the parties shall proceed as follows:

9.13.

10.

10.1.

9.12.1.

9.12.2.

9.12.3.

If the Order Granting Final Approval is reversed or vacated by the appellate court,
the Litigation against any Released Party will resume within thirty (30) calendar
days unless the parties mutually agree in writing to (a) seek further
reconsideration or appellate review of the decision reversing or vacating the Order
Granting Final Approval; and/or (b) attempt to renegotiate the Settlement and
seek Court approval of the renegotiated settlement.

If the Litigation against any Released Party resumes or the parties seek further
reconsideration or appellate review of the appellate decision reversing or vacating
the Order Granting Final Approval and such further reconsideration or appellate
review is denied, this Settlement Agreement shall thereupon terminate.

If, for any reason, the Settlement does not become subject to Final Judgment, then
no class will be deemed certified as a result of this Settlement Agreement, and the
Litigation against any Released Party for all purposes will revert to its status as
of the Settlement Date. In such event, no Released Party will be deemed to have
consented to certification of any class, and Released Parties will retain all rights
to oppose, appeal, or otherwise challenge class certification and any other issue
in the Litigation. Likewise, if the Settlement does not become subject to Final
Judgment, then the participation in the Settlement by any Class Representative or
Class Member cannot be raised as a defense to their Claims.

Termination Refund. If the Agreement terminates for any reason, the Escrow Agent
shall, within fourteen (14) calendar days of receiving written notice of termination from
BASF, repay to BASF the amount paid into the Qualified Settlement Fund (including any
interest accrued thereon) less Court-approved costs of the notice, administrative and other
similar costs actually paid or due and payable from the Qualified Settlement Fund as of the
date on which the Escrow Agent receives the notice.

REQUIRED PARTICIPATION THRESHOLD AND TERMINATION

Walk-Away Right. BASF shall have the option, in its sole discretion, to terminate this
Settlement Agreement (the “Walk-Away Right”) if any one of the following conditions is

satisfied:

10.1.1.

Community Water Systems. With respect to Community Water Systems, timely
and valid Requests for Exclusion from the Settlement Class are received from:

a) More than Threshold A of such Community Water Systems that serve
1,000,001 or more people; or
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10.1.2.

b) More than Threshold B of such Community Water Systems that serve
500,001 to 1,000,000 people; or

c) More than Threshold C of such Community Water Systems that serve
250,001 to 500,000 people; or

d) More than Threshold D of such Community Water Systems that serve
100,001 to 250,000 people; or

e) More than Threshold E of such Community Water Systems that serve
10,001 to 100,000 people; or

f) More than Threshold F of such Community Water Systems that serve
3,301 to 10,000 people; or

g) More than Threshold G of such Community Water Systems that serve 501
to 3,300 people; or

h) More than Threshold H of such Community Water Systems that serve 500
or fewer people.

Non-Transient Non-Community Water Systems. With respect to Non-
Transient Non-Community Water Systems that are part of the Settlement Class
under Paragraph 5.1, timely and valid Requests for Exclusion from the Settlement
Class are received from:

a) More than Threshold I of such Non-Transient Non-Community Water
Systems that serve 500,001 or more people; or

b) More than Threshold J of such Non-Transient Non-Community Water
Systems that serve 100,001 to 500,000 people; or

c) More than Threshold K of such Non-Transient Non-Community Water
Systems that serve 10,001 to 100,000 people; or

d) More than Threshold L of such Non-Transient Non-Community Water
Systems that serve 3,301 to 10,000 people.

10.2. For purposes of any of the conditions in Paragraph 10.1:

10.2.1.

10.2.2.

Thresholds will be calculated using as the denominator the number of Public
Water Systems in each category listed on Annex 1 to Exhibit L, the separate letter
agreement between Class Counsel and BASF to be filed under seal with the Court;
and

A Public Water System otherwise within the Settlement Class will be counted
towards the applicable threshold specified above if a timely and valid Request for
Exclusion from the Settlement Class is received from either (a) the Public Water
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10.3.

10.4.

10.5.

System itself or (b) from an Entity that has authority to bring a Claim on behalf
of a Class Member Public Water System.

Process for Exercising or Waiving the Walk-Away Right. The Opt Out Administrator,
the Notice Administrator, the Claims Administrator, the Special Master, BASF’s Counsel
and Class Counsel will have access to each Request for Exclusion that an Eligible Claimant
timely and properly submits via the Opt Out portal or by paper submission. Within fourteen
(14) calendar days after receiving the last such Request for Exclusion, the Special Master
shall determine whether all twelve (12) parts of the Required Participation Threshold have
been satisfied and shall inform the parties of this determination. If the Special Master
determines and informs the parties that all parts of the Required Participation Threshold
have been satisfied, and BASF in good faith agrees with that determination, BASF shall,
as soon as reasonably possible and in any event no later than twenty-one (21) calendar days
after receiving the Special Master’s determination, file with the Special Master and the
Claims Administrator and serve on all parties in accordance with Paragraph 13.15 written
notice that BASF’s Walk-Away Right was not triggered. If the Special Master determines
and informs the parties that some or all parts of the Required Participation Threshold have
not been satisfied, or if BASF in good faith disagrees with a determination by the Special
Master that all parts of the Required Participation Threshold have been satisfied, BASF
may, in its sole discretion, no later than fourteen (14) calendar days after receiving the
Special Master’s determination, file with the Special Master, the Opt Out Administrator,
and the Claims Administrator and serve on all parties in accordance with Paragraph 13.15
written notice that BASF is either (i) exercising its Walk-Away Right or (ii) waiving its
Walk-Away Right.

Effect of Exercising the Walk-Away Right. If BASF files and serves a written notice
exercising its Walk-Away Right in accordance with Paragraph 10.3, this Settlement
Agreement shall thereupon terminate, and this Settlement Agreement, BASF’s obligations
under it, and all Releases shall become null and void, without prejudice to the ability of
each Party, at its own sole option and discretion, to attempt to negotiate a settlement on
different terms. In the event of such a termination, no class will be deemed certified as a
result of this Settlement Agreement, and the Litigation against any Released Party for all
purposes will revert to its status as of the Settlement Date. In such event, no Released Party
will be deemed to have consented to certification of any class, and will retain all rights to
oppose, appeal, or otherwise challenge class certification and any other issue in the
Litigation. Likewise, the participation in the Settlement by any Class Representative or
Class Member cannot be raised as a defense to its Claims.

Effect of Waiving the Walk-Away Right. If, in accordance with Paragraph 10.3 BASF
filed and serves a written notice stating that its Walk-Away Right was either waived or not
triggered, within five (5) Business Days thereafter, the parties shall submit a joint
stipulation to the Court requesting a stay of all proceedings against Released Parties in any
action designated as a Tier One or Tier Two bellwether case under Case Management Order
Nos. 13, 19, and 27 in the MDL Cases (and their related follow-on Case Management
Orders, including the actions identified in Exhibit I). In the event the Court enters an Order
designating additional actions brought by Public Water Systems as bellwether cases before
the Effective Date or termination of the Settlement, the parties shall submit a joint
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10.6.

10.7.

11.

11.1.

11.2.

11.3.

11.4.

stipulation requesting a stay of all proceedings against Released Parties in those additional
actions within five (5) Business Days after entry of that Order. The parties shall request
that any stay of proceedings remain in place until either (a) Dismissal pursuant to Paragraph
12.5; or (b) the Settlement is terminated pursuant to Paragraphs 9.11, 9.12, or 10.3. Where
a stay of proceedings is terminated because the Settlement is terminated pursuant to
Paragraphs 9.11, 9.12, or 10.3, the parties shall work cooperatively to submit to the Court
within thirty (30) calendar days after the stay being terminated proposed modifications to
the bellwether schedule to allow Released Parties to participate in those proceedings
without being prejudiced.

Fee Award Not Grounds for Termination. The Court’s entry of an order awarding Class
Counsel an amount for attorneys’ fees or expenses less than the amounts requested by Class
Counsel shall not be grounds to void this Settlement Agreement. The only remedy in the
event of a fee or expense award less than Class Counsel’s request shall be a separate appeal
by Class Counsel of the fee or expenses award ordered by the Court.

Terms Surviving Termination. The terms provided in Paragraphs 9.11.3, 9.12.3, 10.4,
10.7, 13.1, 13.3, 13.13, 13.15, 13.16, and 13.20 shall survive any termination of this
Settlement Agreement.

DISTRIBUTIONS

Notice and Administration. All costs of notice and administration of the Settlement shall
be paid in accordance with the provisions of Paragraph 6.3.

Attorneys’ Fees and Costs. Any award of attorneys’ fees, costs, or expenses, under the
Order Granting Final Approval or such other order of the Court, shall be paid from the
Qualified Settlement Fund by the Escrow Agent, after production to the Escrow Agent of
a copy of the order. BASF shall have no obligation for any such award other than its
payment obligations under this Settlement Agreement’s express terms.

Claims Procedure and Claims Forms. To make a claim against the Qualified Settlement
Fund, a Class Member will be required to submit to the Claims Administrator a completed,
certified Claims Form, signed under penalty of perjury in accordance with 28 U.S.C. §
1746, that provides that the Person submitting the Claims Form is authorized to submit a
claim on behalf of the Class Member, provides the Class Member’s name, SDWIS ID,
address, telephone and facsimile numbers, and email address (if available); authorizes
BASF to obtain all relevant Water Sources’ detailed PFAS test results from the laboratory
that performed the analyses; and provides, fully and completely, all other information
required by the Claims Form including a statement that it tested each of its Water Sources
for PFAS. Class Members will be allowed to submit Claims Forms up to the date specified
for such purpose in the Notice. Class Counsel will, in its sole discretion, confirm the
validity of each Claims Form and confirm that it provides the required information.

Submission and Payment of Claims. The Escrow Agent shall release Settlement Funds
from the Qualified Settlement Fund to Class Counsel for the benefit of Qualifying Class
Members and Class Counsel will cause the Claims Administrator to distribute the
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12.

12.1.

Settlement Funds from the Qualified Settlement Fund to Qualifying Class Members,
consistent with the payment provisions set forth in Section 6 and Exhibit A.

RELEASE, COVENANT NOT TO SUE, AND DISMISSAL

Release.

12.1.1.

12.1.2.

Upon entry of the Final Judgment, and regardless of any post-Settlement Date
change to any federal or state law or regulation relating to or involving PFAS, the
Releasing Parties shall expressly, intentionally, voluntarily, fully, finally,
irrevocably, and forever release, waive, compromise, settle, and discharge the
Released Parties from each and every one of the following Claims (collectively,
the “Released Claims” or the “Release”): (i) any Claim that may have arisen or
may arise at any time in the future out of, relates to, or involves PFAS that has
entered or may reasonably be expected to enter Drinking Water or any Releasing
Party’s Public Water System; including any Claim that (a) was or could have been
asserted in the Litigation and that arises or may arise at any time in the future out
of, relates to, or involves Drinking Water or any Releasing Party’s Public Water
System; (b) is for any type of relief with respect to the design, engineering,
installation, maintenance, or operation of, or cost associated with, any kind of
treatment, filtration, remediation, management, investigation, testing, or
monitoring of PFAS in Drinking Water or in any Releasing Party’s Public Water
System; or (c) has arisen or may arise at any time in the future out of, relates to,
or involves any increase in the rates for Drinking Water that any Releasing Party
or Public Water System charges its customers; (ii) any Claim that has arisen or
may arise at any time in the future out of, relates to, or involves the development,
manufacture, formulation, distribution, sale, transportation, storage, loading,
mixing, application, or use of PFAS or any product (including AFFF)
manufactured with or containing PFAS (to the extent such Claim relates to, arises
out of, or involves PFAS); (iii) any Claim that has arisen or may arise at any time
in the future out of, relates to, or involves any Releasing Party’s transport,
disposal, or arrangement for disposal of PFAS-containing waste or PFAS-
containing wastewater, or any Releasing Party’s use of PFAS-containing water
for irrigation or manufacturing; (iv) any Claim that has arisen or may arise at any
time in the future out of, relates to, or involves representations about PFAS or any
product (including AFFF) manufactured with or containing PFAS (to the extent
such Claim relates to, arises out of, or involves PFAS); and (v) any Claim for
punitive or exemplary damages that has arisen or may arise at any time in the
future out of, relates to, or involves PFAS or any product (including AFFF)
manufactured with or containing PFAS (to the extent such Claim relates to, arises
out of, or involves PFAS). It is the intention of this Agreement that the definitions
of “Release” and “Released Claims” be as broad, expansive, and inclusive as
possible.

Paragraph 12.1.1(1)—(iii) does not apply to the following:

12.1.2.1. Paragraph 12.1.1(1)—(iii) does not apply to a Class Member’s Claim
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related to the remediation, testing, monitoring, or treatment of real
property to remove or remediate PFAS where (i) the Class Member owns
or possesses real property and has legal responsibility to remove
contamination from or remediate contamination of such real property; (ii)
such real property is separate from and not related in any way to the Class
Member’s Public Water System (such as an airport or fire training
facility); (ii1) the Class Member seeks damages or other relief unrelated
to Drinking Water or a Class Member’s Public Water System or Water
Sources; and (iv) if the Class Member seeks remediation, testing,
monitoring, or treatment of groundwater under such real property, the
Class Member either (a) identifies Non-Class Potable Water that may be
adversely affected by the fate and transport of PFAS released into the
groundwater under such real property or (b) is subject to a state or federal
directive, order, or permit condition requiring groundwater remediation
or treatment to the extent that the directive, order, or permit condition is
not premised on a need to protect a Class Member’s Public Water System
or Water Sources. If a Class Member pursues such a Claim against any
Released Party, the Class Member’s Claim and damages shall be limited
to the costs of remediating or removing PFAS from the property or
groundwater under the property, in accordance with applicable or relevant
state or federal regulatory cleanup standards and in a cost-effective
manner.

12.1.2.2. Paragraph 12.1.1(i)—(iii) does not apply to a Class Member’s Claim
related to the discharge, remediation, testing, monitoring, treatment, or
processing of stormwater or wastewater to remove or remediate PFAS at
its permitted stormwater system or permitted wastewater facility where
(1) the Class Member owns or operates a permitted stormwater system or
permitted wastewater facility; (ii) such facility is separate from and not
related in any way to the Class Member’s Public Water System such as a
separate stormwater or wastewater system that is not related in any way
to a Public Water System; (iii) the Class Member seeks damages or other
reliefunrelated to alleged harm to its Drinking Water or a Class Member’s
Public Water System or Water Sources; and (iv) if the Class Member
seeks remediation, testing, monitoring, or treatment of groundwater
impacted by a permitted stormwater system or permitted wastewater
facility, the Class Member either (a) identifies Non-Class Potable Water
that may be adversely affected by the fate and transport of PFAS released
into the groundwater from the separate stormwater system or wastewater
facility, or (b) is subject to a state or federal directive, order, or permit
condition requiring groundwater remediation or treatment to the extent
that the directive, order, or permit condition is not premised on a need to
protect a Class Member’s Public Water System or Water Sources. If a
Class Member pursues such a Claim against any Released Party related to
stormwater or wastewater that will not be used for Drinking Water, the
Class Member’s Claim and damages shall be limited to the costs of
remediating or removing PFAS from the stormwater or wastewater in a

31



2:18-mn-02873-RMG  Date Filed 06/03/24 Entry Number 5053-3 Page 32 of 176

12.1.3.

12.1.4.

cost-effective manner. If a Class Member pursues such a Claim against
any Released Party related to groundwater that will not be used for
Drinking Water and that has been impacted by stormwater or wastewater,
the Class Member’s Claim and damages related to groundwater shall be
limited to the costs of remediating or removing PFAS from the
groundwater, in accordance with any applicable state or federal regulatory
groundwater cleanup standards in a cost-effective manner.

Notwithstanding Paragraphs 12.1.2 through 12.1.2.2, if a Releasing Party pursues
a Claim, including any Claim described in Paragraphs 12.1.2 through 12.1.2.2,
against any Released Party arising out of, relating to, or involving PFAS or any
product (including AFFF) manufactured with or containing PFAS (to the extent
such Claim relates to, arises out of, or involves PFAS), the Releasing Party shall
affirm in a complaint or similar filing that (1) this Settlement Agreement has fully
and finally resolved all its Claims against Released Parties arising out of, related
to, or involving PFAS that has entered or is associated with Drinking Water or
any Releasing Party’s Public Water System and (ii) its Claims against Released
Parties do not arise out of, relate to, or involve (a) PFAS that has entered or is
associated with Drinking Water or any Releasing Party’s Public Water System
(including Claims seeking damages, abatement, or other relief to prevent or pay
the cost to prevent PFAS from entering any Public Water System from a Water
Source or any other source) or (b) treatment, filtration, or remediation to address
PFAS in or to prevent PFAS from entering Drinking Water or a Releasing Party’s
Public Water System.

Notwithstanding Paragraphs 12.1.2 through 12.1.2.2, and consistent with the
affirmation described in Paragraph 12.1.3, each Releasing Party that pursues a
Claim against any Released Party arising out of, related to, or involving PFAS or
any product (including AFFF) manufactured with or containing PFAS (including
any Claim described in Paragraphs 12.1.2 through 12.1.2.2):

12.1.4.1. shall specifically and expressly affirm in its complaint or similar filing
and in any relevant expert report that it is not seeking damages,
treatment, filtration, or remediation that in any way arises out of,
relates to, or involves PFAS that has entered or is associated with
Drinking Water or any Releasing Party’s Public Water System
(including Claims seeking abatement or other relief to prevent or pay
the cost to prevent PFAS from entering any Public Water System from
a Water Source or any other source or seeking treatment, filtration, or
remediation to address PFAS in or prevent PFAS from entering
Drinking Water or a Releasing Party’s Public Water System);

12.1.4.2. shall make no argument to any finder of fact that the Releasing Party
is entitled to any damages, remedy, or other relief described in
Paragraph 12.1.4.1; and

12.1.4.3. shall not seek punitive or exemplary damages against any Released
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12.2.

12.3.

12.4.

12.5.

Party arising out of, related to, or involving PFAS or any product
(including AFFF) manufactured with or containing PFAS, as Claims
for such damages are released by this Settlement.

12.1.5. The Parties expressly incorporate into Paragraph 12.1 the guidance set forth in

the Parties’ Joint Interpretive Guidance documents, attached as Exhibits M, N, O
and P.

Exclusive Consideration for Released Claims. The distributions described in Section 6
and Exhibit A are the exclusive consideration provided to the Releasing Parties for the
Released Claims against the Released Parties. Each Class Member shall look solely to the
Settlement Funds (less reasonable attorneys’ fees and costs) for satisfaction of all such
Released Claims herein, though each Class Member also may seek payment from other
defendants in the Litigation. Accordingly, the Released Parties shall not be subject to
liability or expense of any kind to the Releasing Parties with respect to any Released
Claims, other than as set forth in this Settlement Agreement.

Covenant Not to Sue. The Releasing Parties shall not at any time hereafter whether
directly or indirectly or individually or as a member or representative of a class commence,
assign, or prosecute any Claim, demand, or cause of action at law or otherwise for damages,
loss, or injury arising out of, related to, or involving any act, error, omission, event, or thing
within the scope of the Release set forth in Paragraph 12.1 against any or all Released
Parties as to any Released Claims (the “Covenant Not to Sue”). The Releasing Parties
consent to the jurisdiction of this Court or, any other court having jurisdiction to enter an
injunction barring the Releasing Parties from commencing or prosecuting any action or
other proceeding, or seeking other benefits, based upon the Released Claims.

Protection of Ratepayers. Upon entry of the Final Judgment, each Releasing Party
represents and warrants that (i) this Settlement has compensated it for PFAS allegedly
attributable to the Released Party; and (ii) future additions, modifications, or improvements
to its Public Water System due to PFAS will be the sole responsibility of the Releasing
Party and not the Released Parties. Upon a Released Party’s written request, a Releasing
Party shall provide any Released Party a letter substantially in the form of Exhibit J. No
Releasing Party shall assert that any future rate increase request was attributable to a
Released Party’s development, manufacture, formulation, distribution, sale, transportation,
storage, loading, mixing, application, or use of PFAS or any product (including AFFF)
manufactured with or containing PFAS, but may assert generally the need for PFAS
treatment. The Releasing Parties reserve the right to change their rates for any reason, so
long as they do not attribute the change to any Released Party.

Dismissal. Subject to Paragraph 12.5.1, in accordance with the Release and Covenant Not
to Sue, all pending Litigation brought by or on behalf of a Releasing Party against any
Released Party involving any Released Claim shall be dismissed with prejudice, with each
party bearing its own costs (the “Dismissal”). The Parties agree that the Releasing Party
shall execute a stipulation of Dismissal with prejudice, in a form substantially similar to
the one provided for in Exhibit K, within fourteen (14) calendar days after the Effective
Date.
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12.5.1.

12.5.2.

To the extent allowed by this Paragraph 12.5.1, Dismissal of pending Litigation
that includes a Claim or part of a Claim that would not be released by this Section
12 shall be limited to any Claim or part of a Claim that is released by this Section
12. Any Releasing Party that asserts that it has at least one Claim (or part of a
Claim) against a Released Party in the Litigation that would not be released by
this Section 12 must notify the Special Master, Class Counsel, and BASF’s
Counsel before the date of the Final Fairness Hearing if it intends to seek such a
limited Dismissal. In accord with any written agreement among such Releasing
Party, Class Counsel, and BASF’s Counsel regarding the scope of limited
Dismissal, such Releasing Party shall execute a stipulation of limited Dismissal
with prejudice, in the form provided for in Exhibit K, dismissing with prejudice
all Claims and parts of Claims released by this Section 12, with each party bearing
its own costs, within fourteen (14) calendar days after the Effective Date. Absent
written agreement among such Releasing Party, Class Counsel, and BASF’s
Counsel about the scope of any limited Dismissal, such Releasing Party must seek
leave of court to file a limited Dismissal no later than fourteen (14) calendar days
after the date of Final Approval. Such Releasing Party shall execute a stipulation
of Dismissal with prejudice or limited Dismissal with prejudice, as consistent with
the Court’s ruling on such Releasing Party’s request for leave, in the form
provided for in Exhibit K, dismissing with prejudice all Claims and parts of
Claims released by this Section 12, with each party bearing its own costs, within
the later of fourteen (14) calendar days after the Effective Date or seven (7)
calendar days after the court’s ruling on the Releasing Party’s motion for leave to
file a limited dismissal. If a Releasing Party does not timely seek and obtain a
written agreement or leave of court permitting a limited Dismissal, Litigation
brought by or on behalf of that Releasing Party against any Released Party shall
be dismissed in its entirety with prejudice pursuant to Paragraph 12.5.

If a Releasing Party fails to timely execute a stipulation of Dismissal required by
Paragraph 12.5 or Paragraph 12.5.1, BASF may move for Dismissal or limited
Dismissal as appropriate.

12.6. Protection Against Claims-Over.

12.6.1.

It is the intent of the Parties that:

12.6.1.1. The payments BASF makes under this Agreement shall be the sole

payments the Released Parties shall make to address alleged PFAS
contamination at Class Members’ Public Water Systems;

12.6.1.2. A Claim by a Releasing Party against any non-Party arising out of a

Released Claim should not result in any additional payment by any
Released Party; and

12.6.1.3.  The Agreement meets the requirements of the Uniform Contribution

Among Tortfeasors Act and any similar state law or doctrine that
reduces or discharges a released party’s liability to any other parties.
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12.7.

12.8.

12.9.

12.6.2. The Order Granting Final Approval will specify that the Settlement is a good-

faith settlement that bars any Claim by any non-Released Party against any
Released Party for contribution, for indemnification, or otherwise seeking to
recover any amounts paid by or awarded against that non-Released Party and paid
or awarded to any Releasing Party by way of settlement, judgment, or otherwise
on any Claim that would be a Released Claim were such non-Released Party a
Released Party (a “Claim-Over”), to the extent that a good-faith settlement (or
release thereunder) has such an effect under applicable law.

12.6.3. To the extent that on or after the Effective Date any Releasing Party settles any

Claim it has against any non-Released Party relating to, or involving the Released
Claims and provides a release to such non-Released Party, the Releasing Party
shall include in that settlement a release from such non-Released Party in favor
of the Released Parties in a form equivalent to the Release contained in this
Settlement Agreement.

12.6.4.  If a Released Claim asserted by a Releasing Party gives rise to a Claim-Over

against a Released Party and a court determines that the Claim-Over can be
maintained notwithstanding the order referenced in Paragraph 12.6.2, the
Releasing Party shall reduce the amount of any judgment it obtains against the
non-Releasing Party who is asserting the Claim-Over by whatever amount is
necessary, or take other action as is sufficient, to fully extinguish the Claim-Over
under applicable law. Nothing herein prevents a Releasing Party from pursuing
litigation against a non-Released Party and collecting the full amount of any
judgment, except to the extent it is necessary to protect the Released Party to fully
extinguish a Claim-Over under applicable law.

12.6.5. The Claim-Over protections provided in Paragraph 12.6 shall not apply to Claims

brought by a State or the federal government.

Liens. Each Class Member agrees to be responsible for any lien, interest, action, or Claim
asserted by any third party, in a derivative manner, for or against that Class Member’s share
of the Settlement Funds, including any derivative action or Claim asserted by any financial
institution, lender, insurer, agent, representative, successor, predecessor, assign, attorney,
bankruptcy trustee, and any other Person who may claim through them in a derivative
manner.

Exclusive Remedy. The relief provided for in this Settlement Agreement shall be the sole
and exclusive remedy for all Releasing Parties with respect to any Released Claims, and
the Released Parties shall not be subject to liability or expense of any kind with respect to
any Released Claims other than as set forth in this Settlement Agreement.

Waiver of Statutory Rights. To the extent the provisions apply, the Releasing Parties
expressly, knowingly, and voluntarily waive the provisions of Section 1542 of the
California Civil Code, which provides:
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12.10.

A general release does not extend to claims that the creditor or
releasing party does not know or suspect to exist in his or her favor at
the time of executing the release and that, if known by him or her,
would have materially affected his or her settlement with the debtor or
released party.

To the extent the provisions apply, the Releasing Parties likewise expressly,
knowingly, and voluntarily waive the provisions of Section 28-1-1602 of the
Montana Code Annotated, which provides:

A general release does not extend to claims that the creditor does not
know or suspect to exist in the creditor’s favor at the time of executing
the release, which, if known by the creditor, must have materially
affected the creditor’s settlement with the debtor.

To the extent the provisions apply, the Releasing Parties likewise expressly, knowingly,
and voluntarily waive the provisions of Section 20-7-11 of the South Dakota Codified
Laws, which provides:

A general release does not extend to claims which the creditor does not
know or suspect to exist in his favor at the time of executing the release,
which if known by him must have materially affected his settlement
with the debtor.

To the extent the laws apply, the Releasing Parties expressly waive and relinquish all rights
and benefits that they may have under, or that may be conferred upon them by, Section
1542 of the California Civil Code, Section 28-1-1602 of the Montana Code Annotated,
Section 9-13-02 of the North Dakota Century Code, Section 20-7-11 of the South Dakota
Codified Laws, and all similar laws of other States, to the fullest extent that they may
lawfully waive such rights or benefits pertaining to the Released Claims. In connection
with such waiver and relinquishment, the Releasing Parties acknowledge that they are
aware that they or their attorneys may hereafter discover Claims or facts in addition to or
different from those that they now know or believe to exist with respect to the Released
Claims, but that it is their intention to accept and assume that risk and fully, finally, and
forever release, waive, compromise, settle, and discharge all the Released Claims against
Released Parties. The Release thus shall remain in effect notwithstanding the discovery or
existence of any additional or different Claims or facts.

This Agreement shall not release any Claims owned by a State or the federal government
where brought, respectively, by the State or the federal government. For the avoidance of
doubt, consistent with Paragraph 5.1(A) through 5.1(B) of this Settlement Agreement, this
Paragraph 12.10 shall not apply to (1) any Claim brought by or on behalf of a Public Water
System that is owned by a State government but (a) is not listed in SDWIS as having its
sole “Owner Type” a “State government”, (b) has independent authority to sue and be sued,
or (¢) both, or to (2) any Claim brought by or on behalf of a Public Water System that is
owned by the federal government but (a) is not listed in SDWIS as having its sole “Owner
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13.

13.1.

13.2.

13.3.

13.4.

Type” the “Federal government”, (b) has independent authority to sue and be sued, or (¢)
both.

MISCELLANEOUS PROVISIONS

Continuing Jurisdiction. The U.S. District Court for the District of South Carolina shall
have and retain jurisdiction over the interpretation and implementation of this Settlement
Agreement, as well as any and all matters arising out of, or related to, or involving the
interpretation or implementation of the Settlement Agreement.

Cooperation. The Parties shall cooperate fully with each other and shall use all reasonable
efforts to obtain Court approval of the Settlement and all its terms. BASF shall provide all
information reasonably necessary to assist the Class Representatives in the filing of any
brief supporting approval of the Settlement. Class Representatives, Class Counsel, BASF,
and BASF’s Counsel agree to recommend approval of and to support this Settlement
Agreement to the Court and to use all reasonable efforts to give force and effect to its terms
and conditions. Class Representatives, Class Counsel, BASF, BASF’s agents, and BASF’s
Counsel shall not in any way encourage any objections to the Settlement (or any of its
terms or provisions) or encourage any Eligible Claimant to elect to opt out. Class
Representatives and Class Counsel shall cooperate fully with BASF, BASF’s agents, and
BASEF’s Counsel by providing BASF with (and consenting to the Special Master, the Opt
Out Administrator, and Claims Administrator providing BASF with) any non-privileged,
non-work-product-protected documents, data, communications, or information that BASF
deems necessary to any insurance recovery effort.

No Admission of Wrongdoing or Liability. BASF does not admit or concede any liability
or wrongdoing, acknowledge any validity to the Claims asserted in the Litigation,
acknowledge any scientific, medical, factual, or other basis asserted in support of any of
those Claims, acknowledge that certification of a litigation class is appropriate as to any
Claim, or acknowledge any weakness in the defenses asserted in the Litigation, and nothing
in this Settlement Agreement, the Preliminary Approval, or the Final Approval shall be
interpreted to suggest anything to contrary. Nothing in this Settlement Agreement, any
negotiations, statements, communications, proceedings, filings, or orders relating thereto,
or the fact that the Parties entered the Settlement Agreement and settled the Released
Claims against Released Parties shall be construed, deemed, or offered as an admission or
concession by any of the Parties or as evidentiary, impeachment, or other material available
for use or subject to discovery in any suit, action, or proceeding (including the Litigation),
except (i) as required or permitted to comply with or enforce the terms of this Settlement
Agreement, the Preliminary Approval, or the Final Approval, or (ii) in connection with a
defense based on res judicata, claim preclusion, collateral estoppel, issue preclusion,
release, or other similar theory asserted by any of the Released Parties. Nothing in this
Agreement is intended to limit any right, Claim, or defense that any Released Party may
have with respect to any litigation or Claim brought by a non-Releasing Party.

Amendment of Settlement Agreement. No waiver, modification, or amendment of the
terms of this Settlement Agreement, made before or after Final Approval, shall be valid or
binding unless in writing, signed by Class Counsel and by duly authorized signatories of
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13.5.

13.6.

13.7.

13.8.

13.9.

13.10.

BASF, and then only to the extent set forth in such written waiver, modification, or
amendment, and subject to any required Court approval.

Construction of Settlement Agreement. The Parties acknowledge as part of the
execution hereof that this Settlement Agreement was reviewed and negotiated by their
respective counsel and agree that the language of this Settlement Agreement shall not be
presumptively construed against any of the Parties. This Settlement Agreement shall be
construed as having been drafted by all the Parties to it, so that any rule of construction by
which ambiguities are interpreted against the drafter shall have no force and effect.

Arm’s-Length Transaction. The Parties each acknowledge that the negotiations leading
to this Settlement Agreement were conducted regularly and at arm’s length; this Settlement
Agreement is made and executed by and of each executing Party’s own free will; each such
Party knows all the relevant facts and its rights in connection therewith; and such Party has
not been improperly influenced or induced to make this settlement as a result of any act or
action on the part of any other Party or employee, agent, attorney, or representative of any
other Party.

Third-Party Beneficiaries. This Settlement Agreement does not create any third-party
beneficiaries, except Class Members and the Released Parties other than BASF, which are
intended third-party beneficiaries.

Entire Agreement. No representations, warranties, or inducements have been made to
any of the Parties, other than those representations, warranties, and covenants contained in
this Settlement Agreement, which collectively constitute the entire agreement between the
Parties with regard to the subject matter contained herein, and supersede and cancel all
prior and contemporaneous agreements, negotiations, commitments, and understandings
between the Parties with respect to the specific subject matter hereof.

Binding Effect. This Settlement Agreement shall be binding upon and inure to the benefit
of the Parties, the Released Parties, and their respective heirs, successors, and assigns.
Consistent with Paragraph 4.3, the individual signing this Settlement Agreement on behalf
of BASF represents and warrants that he or she has the power and authority to enter into
this Settlement Agreement on behalf of BASF, on whose behalf he or she has executed this
Settlement Agreement, as well as the power and authority to bind BASF to this Settlement
Agreement. Likewise, consistent with Paragraph 4.2, Interim Class Counsel executing this
Settlement Agreement represent and warrant that they have the power and authority to
enter into this Settlement Agreement on behalf of Class Representatives and Class
Members, as well as the power and authority to bind Class Representatives and Class
Members to this Settlement Agreement.

Waiver. Any failure by any Party to insist upon the strict performance by any of the other
Parties of any of the provisions of this Settlement Agreement shall not be deemed a waiver
of any of the provisions of this Settlement Agreement and such Party, notwithstanding such
failure, shall have the right thereafter to insist upon the specific performance of any and all
of the provisions of this Settlement Agreement.
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13.11.

13.12.

13.13.

13.14.

13.15.

Specific Performance. The Parties agree that money damages would not be a sufficient
remedy for any breach of this Settlement Agreement by any Party and each non-breaching
Party shall be entitled to specific performance and injunctive or other equitable relief as a
remedy of any such breach in addition to any other remedy available at law or in equity,
without the necessity of demonstrating the inadequacy of money damages.

Force Majeure. The failure of any Party to perform any of its obligations hereunder shall
not subject any Party to any liability or remedy for damages, or otherwise, where such
failure is occasioned in whole or in part by Acts of God, fires, accidents, pandemics, other
natural disasters, interruptions or delays in communications or transportation, labor
disputes or shortages, shortages of material or supplies, governmental laws, rules or
regulations of governmental bodies or tribunals, acts or failures to act of any third parties,
or any other similar or different circumstances or causes beyond the reasonable control of
such Party.

Confidentiality. The parties shall keep confidential the content of the negotiations, points
of discussion, documents, communications, and supporting data utilized or prepared in
connection with the negotiations and settlement discussions taking place in the MDL
Cases, except as otherwise required by law. Nothing in this Settlement Agreement shall
prevent BASF from disclosing such information to its insurers if demanded by those
insurers in the context of their coverage investigation. The parties may, at their discretion,
issue publicity, press releases, or other public statements regarding this Settlement, whether
unilaterally or as jointly agreed to in writing by all parties. Any jointly agreed or other
statement shall not limit BASF’s ability to provide information about the Settlement to its
employees, accountants, attorneys, insurers, shareholders, or other stakeholders or in
accordance with legal requirements or to limit Class Counsel’s ability to provide Notice or
information about the Settlement to Eligible Claimants or in accordance with legal
requirements.

Exhibits. Any Exhibits hereto are incorporated herein by reference as if set forth herein
verbatim, and the terms of any Exhibits, including the Parties’ Joint Interpretive Guidance
documents attached hereto as Exhibits M, N, O, and P, are expressly made a part of this
Settlement Agreement.

Notices to Parties. Any notice, request, instruction, or other document to be delivered
pursuant to this Settlement Agreement shall be sent to the appropriate Party by (i)
electronic mail; and (ii) overnight courier, delivery confirmation requested:

If to BASF:

Matthew A. Holian

DLA Piper LLP (US)

33 Arch Street, 26th Floor
Boston, MA 02110
matt.holian@dlapiper.com
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13.16.

13.17.

John R. Wellschlager

DLA Piper LLP (US)

650 South Exeter Street, Suite 1100
Baltimore, MD 21202
john.wellschlager@dlapiper.com

If to the Class Representatives, Class Counsel, or Class Members:

Michael A. London

Douglas & London, P.C.

59 Maiden Lane, 6™ Floor

New York, New York 10038
mlondon@douglasandlondon.com

Paul J. Napoli

Napoli Shkolnik

1302 Ponce De Leon Avenue
San Juan, Puerto Rico 00908
PNapoli@NSPRLaw.com

Scott Summy

Baron & Budd

3102 Oak Lawn Avenue, Suite 1100
Dallas, Texas 75219
ssummy(@baronbudd.com

Joseph F. Rice

Motley Rice LLC

28 Bridgeside Boulevard

Mt. Pleasant, South Carolina 29464
jrice@motleyrice.com

Governing Law. The provisions of this Settlement Agreement and the Exhibits and all
actions arising out of, related to, or involving them shall be interpreted in accordance with,
and governed by, the laws of the State of South Carolina, without regard to any otherwise
applicable principles of conflicts of law or choice-of-law rules (whether of the State of
Delaware or any other jurisdiction) that would result in the application of the substantive
or procedural rules or law of any other jurisdiction.

Counterparts. This Settlement Agreement may be executed in any number of
counterparts, each of which shall be an original and all of which shall together constitute
one and the same instrument. It shall not be necessary for any counterpart to bear the
signature of all parties hereto. This Settlement Agreement and any amendments hereto, to
the extent signed and delivered by means of a facsimile machine or electronic scan
(including in the form of an Adobe Acrobat PDF file format), shall be treated in all manner
and respects as an original agreement and shall be considered to have the same binding
legal force and effect as if it were the original signed version thereof delivered in person.
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13.18.

13.19.

13.20.

Captions. The captions, titles, headings, or subheadings of the sections and paragraphs of
this Settlement Agreement have been inserted for convenience of reference only and shall
have no effect upon the construction or interpretation of any part of this Settlement
Agreement.

Electronic Signatures. Any executing Party may execute this Settlement Agreement by
having its respective duly authorized signatory sign their name on the designated signature
block below and transmitting that signature page electronically to counsel for all parties.
Any signature made and transmitted electronically for the purpose of executing this
Settlement Agreement shall be deemed an original signature for purposes of this Settlement
Agreement and shall be binding upon the Party transmitting their signature electronically.

No Liability. No Person shall have any Claim against the Class Representatives, Class
Members, Interim Class Counsel, Class Counsel, BASF, BASF’s Counsel, Released
Parties, Notice Administrator, Opt Out Administrator, Claims Administrator, Escrow
Agent, or Special Master based on actions that Interim Class Counsel, Class Counsel,
BASF’s Counsel, Notice Administrator, Opt Out Administrator, Claims Administrator,
Escrow Agent, or Special Master were required or permitted to take under this Agreement.
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Agreed to this 20™ day of May, 2024.

MEWNSEL: BASE:
7 '

Micha¢l A. London Karen Killeen
Douglas & London, P.C. Senior Vice President, General Counsel and
59 Maiden Lane, 6" Floor Chief Compliance Officer North America
New York, NY 10038 BASF Corporation
mlondon@douglasandlondon.com 100 Park Avenue
Florham Park, NJ 07932

Qz%%%,

Scott Sl?mmy / 7/

Baron & Budd, P.C.
3102 Qak Lawn Avenue, Suite 1100
Dallas, TX 75219

Qwudd B

Paul Il Napoli

Napafi Shkolnik

1302 Avenida Ponce de Leon
San Juan, Puerto Rico 00907
PNapoli@NapoliLaw.com

Oposal e

Joseph F. Rice

Mot¥y Rice

28 Bridgeside Boulevard
Mt. Pleasant, SC 29464
jrice@motleyrice.com
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Agreed to this 20" day of May, 2024.

INTERIM CLASS COUNSEL:

BASF:

Raren Killeen

Michael A. London

Douglas & London, P.C.

59 Maiden Lane, 6™ Floor

New York, NY 10038
mlondon@douglasandlondon.com

Scott Summy

Baron & Budd, P.C.

3102 Oak Lawn Avenue, Suite 1100
Dallas, TX 75219
ssummy(@baronbudd.com

Paul J. Napoli

Napoli Shkolnik

1302 Avenida Ponce de Leon
San Juan, Puerto Rico 00907
PNapoli@NapoliLaw.com

Joseph F. Rice

Motley Rice

28 Bridgeside Boulevard
Mt. Pleasant, SC 29464
jrice@motleyrice.com

Karen Killeen

Senior Vice President, General Counsel and
Chief Compliance Officer North America
BASF Corporation

100 Park Avenue

Florham Park, NJ 07932
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EXHIBIT A
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EXHIBITA

Allocation Procedures
Allocation Procedures Overview

This Document describes the Allocation Procedures referred to in Section 6 of the Settlement Agreement.
The Settlement Amount will be allocated between and among Qualifying Class Members as set forth in
the Settlement Agreement and these Allocation Procedures.

The Court will appoint a Special Master and Claims Administrator pursuant to Rule 53 of the Federal
Rules of Civil Procedure to oversee the allocation of the Settlement Funds. They will adhere to their
duties set forth herein and in the Settlement Agreement. The Special Master will generally oversee the
Claims Administrator and make any final decision(s) related to any appeals by Qualifying Class Members
or BASF and any ultimate decision(s) presented by the Claims Administrator. The Claims Administrator
will perform the actual modeling, allocation, and payment functions. The Claims Administrator will seek
assistance from the Special Master when needed. The Claims Administrator may seek the assistance of
Interim Class Counsel’s consultants who provided guidance in designing the Allocation Procedures.

The Claims Administrator shall not allow for duplicate recoveries for PFAS in or entering Class
Members’ Public Water Systems.

A Class Member will not be allocated or receive its share of the Settlement Funds if it does not submit a
timely and complete Claims Form.

Claims Forms will be available online and can be submitted to the Claims Administrator electronically or
on paper. Putative Class Members can begin providing information required by the Claims Forms once an
Order Granting Preliminary Approval has been issued, then finalize submission following the Effective

Date. The Claims Forms will vary depending on the specific fund(s) from which compensation is sought.

Any Qualifying Class Member who has submitted information through the Claims Administrator’s
website pursuant to previous Public Water System (“PWS”) settlements will not need to re-submit that
same information. Qualifying Class Members will have the opportunity to update previously provided
information to bring their submission(s) current and/or reflect new information.

DEFINITIONS

As used in the Settlement Agreement and this Exhibit, the following terms have the defined meanings set
forth below. Unless the context requires otherwise, (a) words expressed in the plural form include the
singular, and vice versa; (b) words expressed in the masculine form include the feminine and gender
neutral, and vice versa; (c¢) the word “will” has the same meaning as the word “shall,” and vice versa; (d)
the word “or” is not exclusive; (e) the word “extent” in the phrase “to the extent” means the degree to
which a subject or other thing extends, and such phrase does not simply mean “if”’; (f) references to any
law include all rules, regulations, and sub-regulatory guidance promulgated thereunder; (g) the terms

“include,” “includes,” and “including” are deemed to be followed by “without limitation”; and (h)
references to dollars or “$” are to United States dollars.

All capitalized terms herein shall have the same meanings set forth in the Settlement Agreement or in the
additional definitions set forth below.

“Adjusted Base Score” has the meaning set forth in Paragraph I1(6)(f) of these Allocation Procedures.

“Adjusted Flow Rate” has the meaning set forth in Paragraph 11(6)(d) of these Allocation Procedures.
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“Base Score” has the meaning set forth in Paragraph 11(6)(e) of these Allocation Procedures.
“Baseline Testing” has the meaning set forth in Paragraph I1(2) of these Allocation Procedures.

“Capital Costs Component” has the meaning set forth in Paragraph I1(6)(e)(ii) of these Allocation
Procedures.

“Litigation Bump” has the meaning set forth in Paragraph I1(6)(f)(iii) of these Allocation Procedures.

“Operation and Maintenance Costs Component” has the meaning set forth in Paragraph I1(6)(e)(iii) of
these Allocation Procedures.

“PFAS Score” has the meaning set forth in Paragraph I1(6)(c) of these Allocation Procedures.

“PFOA” means Chemical Abstracts Service registry number 45285-51-6 or 335-67—1, chemical formula
C8F15CO2, perfluorooctanoate, along with its conjugate acid and any salts, isomers, or combinations
thereof.

“PFOS” means Chemical Abstracts Service registry number 45298-90-6 or 1763-23—1, chemical
formula C8F17S0O3, perfluorooctanesulfonate, along with its conjugate acid and any salts, isomers, or
combinations thereof.

“Proposed Federal PFAS MCLs” means the maximum level of a specific PFAS analyte (or a mixture
containing one or more PFAS analytes) in Drinking Water that can be delivered to any user of a Public
Water System without violating the rule proposed in 88 Fed. Reg. 18,638, 18,748 (Mar. 29, 2023)
(proposing 40 C.F.R. § 141.61(c)(34)—(36) & n.1). If the federal PFAS MCLs are finalized before the
Court issues Final Approval, the final federal PFAS MCLs will be utilized instead of the Proposed
Federal PFAS MCL; otherwise, the Proposed Federal PFAS MCLs will be used.

“Public Water Provider Bellwether Bump” has the meaning set forth in Paragraph I1(6)(f)(iv) of these
Allocation Procedures.

“Regulatory Bump” has the meaning set forth in Paragraph II(6)(f)(ii) of these Allocation Procedures.
“Settlement Award” has the meaning set forth in Paragraph 11(6)(g) of these Allocation Procedures.
“State MCL” means the Maximum Contaminant Level of a specific PFAS analyte (or a mixture
containing one or more PFAS analytes) in Drinking Water that can be delivered to any user of a Public

Water System without violating the law of the state where that Public Water System is located as of the
Settlement Date.

I. Verification of Qualifying Class Members

1. The Claims Administrator will verify that each entity that submitted a Claims Form is a
Qualifying Class Member.

a. A Qualifying Class Member is an Active Public Water System in the United States that
has one or more Impacted Water Sources as of May 15, 2024,

2. Exclusions from the Settlement Class:
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a. Non-Transient Non-Community Water Systems serving 3,300 or fewer people,
b. Transient Non-Community Water Systems of any size,

c. Any Public Water System that is owned by a State government and lacks independent
authority to sue and be sued,

d. Any Public Water System that is owned by the federal government and lacks independent
authority to sue and be sued,

e. Any privately owned well that provides water only to its owner’s (or its owner’s tenant’s)
individual household and any other system for the provision of water for human
consumption that is not a Public Water System.

3. Validation of Data

a. The Claims Administrator will review the information provided on a Qualifying Class
Member’s Claims Form(s) to ensure it is complete. Information about each Impacted
Water Source listed by a Class Member shall be submitted with verified supporting
documentation as specified in the Claims Form(s).

b. The Claims Administrator will examine each Impacted Water Source’s test results to
confirm that all sample results are Qualifying Test Results. This examination will verify
membership in the Class and will also be used for scoring purposes as outlined below.

i. A Qualifying Test Result means the result of a test conducted by or at the
direction of a Class Member or of a federal, state, or local regulatory authority,
or any test result reported or provided to the Class Member by a certified
laboratory or other Person, that used any state- or federal agency-approved or
validated analytical method to analyze Drinking Water or water that is to be
drawn or collected into a Class Member’s Public Water System.

ii. Qualifying Class Members may submit Qualifying Test Results from untreated
(raw) or treated (finished) water samples. However, all samples must be drawn
from a Water Source that is or was utilized by the Qualifying Class Member to
provide Drinking Water.

¢. The Claims Administrator will confirm each Class Member’s population served or
number of service connections with information provided by the Class Member to the
U.S. EPA or a state agency. Any conflicts in population served or service connections
data will be resolved in favor of the data most-recently reported to the U.S. EPA or state
agency.

d. For each Impacted Water Source, the Claims Administrator will verify the maximum
flow rate of a groundwater well or the flow rate of the water that enters the treatment
plant of a surface water system. The Claims Administrator will also verify the three (3)
highest annual average flow rates of the groundwater well or surface water system over a
ten-year period (2014-2023). Documentation related to the flow rates of each Impacted
Water Source must be verified by each Qualifying Class Member as part of the Claims
Form.

e. Any Qualifying Class Member that has previously submitted information to the Claims
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Administrator in connection with another PWS Settlement will not need to submit that
same information again. Where such information has been provided and is available, it
will be applied to the BASF PWS Settlement in order to allow the Claims Administrator
to process verification as efficiently and consistently as possible. Qualifying Class
Members will have the opportunity to update information previously provided as needed.

The Claims Administrator will notify Qualifying Class Members with incomplete Claims
Forms of the requirements to cure deficiencies.

I1. Allocation Procedures

1. Verification:

The Claims Administrator will verify whether each Qualifying Class Member is a
Qualifying Class Member by determining whether the Qualifying Class Member has one
or more Impacted Water Sources as of May 15, 2024.

2. Baseline Testing

a.

Each Qualifying Class Member must test each of its Water Sources for PFAS, request
from the laboratory that performs the analyses all analytical results, including the actual
numeric values, and submit detailed PFAS test results to the Claims Administrator on a
Claims Form by dates specified below. This process is referred to as Baseline Testing.

Any Qualifying Class Member that has an Impacted Water Source based on a test
conducted on or before the Settlement Date does not need to test that Water Source
again for purposes of Baseline Testing.

If a Water Source was tested only prior to January 1, 2019, and its test results do not
show a Measurable Concentration of PFAS, that Water Source must be retested to meet
Baseline Testing requirements. If a Water Source was tested on January 1, 2019, or later,
and its test results do not show a Measurable Concentration of PFAS, no further testing of
that Water Source is required.

Baseline Testing requires the following:

i.  PFAS tests must be conducted at a minimum for the 29 PFAS analytes for
which UCMR-5 requires testing, and

ii.  the PFAS test results must report any Measurable Concentration of PFAS,
regardless of whether the level of PFAS detected in the water is above or below
UCMR-5’s relevant minimum reporting level.

Failure to test and submit Qualifying Test Results for Water Sources will disqualify
Water Sources from consideration for present and future payments.

3. Non-Detect Water Sources

a.

b.

The Claims Administrator will maintain the reported Baseline Testing results that have
no Measurable Concentration of PFAS submitted by Qualifying Class Members.

Water Sources reporting no Qualifying Test Result showing a Measurable Concentration



2:18-mn-02873-RMG  Date Filed 06/03/24 Entry Number 5053-3 Page 49 of 176

of PFAS may be eligible for funding from the Supplemental Fund.
4. Supplemental Fund

a. The Escrow Agent will transfer into the Supplemental Fund seven percent (7%) of each
payment BASF has made into the Action Fund in accordance with the Settlement
Agreement.

b. The Supplemental Fund will be used to compensate the following Qualifying Class
Member’s Water Sources:

i.  Water Sources that were reported in a Public Water System Settlement Claims
Form to have no Qualifying Test Result showing a Measurable Concentration
of PFAS and because of later PFAS testing obtain a Qualifying Test Result
showing a Measurable Concentration of PFAS;

ii. Impacted Water Sources that do not exceed an applicable State MCL or the
Proposed Federal PFAS MCLs at the time their Claims Forms are submitted and
because of later PFAS testing obtain a Qualifying Test Result showing a
Measurable Concentration of PFAS that exceeds the Proposed Federal PFAS
MCLs or an applicable State MCL;

iii. Water Sources for which information was previously submitted in connection
with another PWS Settlement, but whose data requires updating to account for
any changes in circumstance between previous submission(s) and the Claims
Period relevant to the BASF PWS Settlement.

¢. A Qualifying Class Member may submit a Supplemental Fund Claims Form to the
Claims Administrator at any time up to and including December 31, 2030.

d. The Claims Administrator will individually calculate for each Impacted Water Source
that has submitted a Supplemental Fund Claims Form to approximate, as closely as is
reasonably possible, the amount that each Impacted Water Source would have been
allocated had it been in the Action Fund (Allocated Amount).

e. The Claims Administrator shall issue funds from the Supplemental Fund in amounts that
reflect the difference between the Impacted Water Source’s Allocated Amount and what
the Qualifying Class Member has already received, if anything, for the Impacted Water
Source.

f. In the event the Supplemental Fund requires additional funding, the Claims
Administrator, with the approval of the Special Master, may exercise discretion to
replenish the Supplemental Fund from the Action Fund.

g. The Claims Administrator shall pay any money remaining in the Supplemental Fund as
of December 31, 2033, to the Qualifying Class Members, divided among the Qualifying
Class Members in the proportions as prior total payments to each Qualifying Class
Member from all funds established by the Settlement Agreement.

5. Special Needs Fund

a. The Escrow Agent will transfer into the Special Needs Fund five percent (5%) of each
payment BASF has made into the Action Fund in accordance with the Settlement
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Agreement.

b. Over the last decade, Qualifying Class Members have been faced with how to deal with
discovering PFAS in their Impacted Water Sources. Many have also faced state PFAS
advisories and regulations. Some Qualifying Class Members or affiliated parties may
have responded by taking action(s) to limit PFAS impacts to their customers and Water
Sources. Without limiting the possible actions taken by Qualifying Class Members,
examples include: taking wells offline, reducing flow rates, drilling new wells, pulling
water from other sources, and/or purchasing supplemental water.

c. The Special Needs Fund is intended to compensate those Qualifying Class Members that
spent money to address PFAS detections in their Impacted Water Sources, including to
reimburse or re-pay affiliated parties that took such actions. This is in addition to any
other compensation provided by the Settlement.

d. A Qualifying Class Member may submit to the Claims Administrator a Special Needs
Fund Claims Form up to forty-five (45) calendar days after submitting its Public Water
System Settlement Claims Form.

e. After receiving all timely Special Needs Fund Claims Forms, the Claims Administrator
will review such forms and determine which Qualifying Class Members shall receive
additional compensation and the amount of compensation. The Claims Administrator
will recommend the awards to the Special Master, who must review and ultimately
approve or reject them.

f. The Claims Administrator shall pay any money remaining in the Special Needs Fund to
the Qualifying Class Members, divided among the Qualifying Class Members in the
proportions as prior total payments to each Qualifying Class Member from all funds
established by the Settlement Agreement after all Special Needs Claims have been
reviewed and paid.

6. Action Fund

a. The deadline for Qualifying Class Members to submit a Public Water System Settlement
Claims Form for all Impacted Water Sources is sixty (60) calendar days after the
Effective Date. This deadline can be extended by the Claims Administrator only if a
Qualifying Class Member demonstrates that it has, prior to such deadline, submitted
water samples necessary to meet the requirements of Baseline Testing and is awaiting
analytical results from a laboratory capable of issuing a Qualifying Test Result.

b. The Claims Administrator will calculate payments from the Action Fund after the
Escrow Agent has transferred the amounts described above for the Supplemental Fund
and the Special Needs Fund. The Action Fund will be allocated to the Qualifying Class
Members’ Impacted Water Sources using the following allocation methodology.

c. PFAS Score

i.  For purposes of calculating each Impacted Water Source’s PFAS Score, the
Claims Administer will examine the Qualifying Class Member’s Public
Water System Settlement Claims Form to determine the highest
concentration, expressed in parts per trillion (“ppt,” or nanograms per liter),
that the Impacted Water Source has shown, according to one or more
Qualifying Test Results, for PFOA, for PFOS, and for any other single PFAS
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analyte listed on the Claims Form.

ii.  The Claims Administrator will determine each Impacted Water Source’s PFAS
Score by taking the GREATER of either:

a. the sum of the maximum levels for PFOA and for PFOS,
PFAS Score = [PFOA (Max Level) + PFOS (Max Level)]
or
b. the sum of the maximum levels of PFOA and PFOS averaged

with the square root of the maximum level of any other single
PFAS analyte listed on the Claims Form.

PFAS Score = {{[PFOA (Max Level) + PFOS (Max Level)] + Other PFAS (Max level)*%} /2

Examples of Determining PFAS Score:

CWS 1 owns and operates 4 water sources: Surface Water (SW) System A, Well B, Well C, and Well D. The

maximum levels of each PFAS analyte for each Water Source and the PFAS Scores are listed below.

Avg. of
Impacted s;gso-{ S;TF(‘?S?; Max | Max | Max Max Max
Water Source PFOA Max Other PFOA | PFOS | PFNA | PFHxS | PFHxA
PFAS
SW System A 62 35.15 15 47 8.3 5 0
Well B 0.95 A75 0.95 0 0 0 0
Well C 0 0 0 0 0 0 0
Well D 15.2 27.6 12 32 0 1600 52

d. Adjusted Flow Rate

L

ii.

iii.

Impacted Water Sources’ flow rates can be reported in the Claims Forms in
either gallons per minute (gpm) or Million Gallons per Day (MGD). One
thousand (1,000) gpm equals 1.44 MGD because there are one thousand four
hundred forty (1,440) minutes in each day. The Claims Administrator must
convert the MGD reported flow rates into gpm for all calculations.

Groundwater water sources should report flow rates from the groundwater
well. Surface water sources should report the flow rate of the water that enters
the treatment plant.

The Claims Administrator will determine the Adjusted Flow Rate for each
Impacted Water Source by first averaging the three highest annual average
flow rates that the Qualifying Class Member drew from the groundwater
Impacted Water Source or that entered the surface water treatment plant. The
three highest annual average flow rates can be selected from a ten-year period
from 2014-2023. This average will then be averaged with the verified
maximum flow rate of a groundwater Impacted Water Source or the maximum




2:18-mn-02873-RMG  Date Filed 06/03/24 Entry Number 5053-3 Page 52 of 176

1v.

V1.

Vii.

viil.

1X.

flow rate entering a surface water Impacted Water Source.

If the Qualifying Class Member can demonstrate that an Impacted Water
Source was taken off-line or reduced its flow rate as a result of PFAS
contamination and additional years are needed to obtain accurate flow rates not
impacted by PFAS, the Claims Administrator can consider years beyond the
2014-2023 timeframe.

For purposes of the Allocation Procedures, a Public Water System’s multiple
intakes from one distinct surface water source are deemed to be a single Water
Source so long as the intakes supply the same water treatment plant.

For purposes of the Allocation Procedures, a Public Water System’s intakes
from one distinct surface-water source that supply multiple water treatment
plants are deemed to each be a separate Water Source.

For purposes of the Allocation Procedures, a Public Water System’s multiple
groundwater wells (whether from one distinct aquifer or from multiple distinct
aquifers) that supply multiple water treatment plants are deemed to each be a
separate Water Source.

If a water treatment plant is blending both surface water and groundwater
before treatment, only one Adjusted Flow Rate is used.

In the event a Public Water System owns both groundwater wells and surface
water system(s) that have separate treatment plants, they shall be deemed to
each be a separate Water Source.

e. Base Score Calculations

The Base Score will be calculated using two primary components: a proxy for
capital costs and a proxy for operation and maintenance (O&M) costs. Capital
costs are driven primarily by the size of the Impacted Water Source. O&M
costs are driven primarily by the size of the Impacted Water Source and the
concentration of PFAS.

Base Score = Capital Costs Component + Operation and Maintenance Costs Component

il.

Capital Costs Component

a. U.S. EPA published a revision of its “Work Breakdown
Structure-Based Cost Model for Granular Activated Carbon
Drinking Water Treatment” in March 2023. This publication
includes a Work Breakdown Structure (WBS) model that
estimates the cost of treating PFAS contamination based on the
flow rate of an Impacted Water System. A cost curve can be
derived from the U.S. EPA WBS which expresses treatment
costs in cost per thousand gallons produced. The below “Flow
Rate Adjustment Factor” graph is the cost curve relating the
treatment cost per thousand gallons as a function of overall size.
This cost curve recognizes a decrease in unit cost as the flow rate
for an Impacted Water Source increases. Each Impacted Water
Source’s Capital Costs Component of the Base Score is
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calculated off this cost curve.

Capital Cost Component = (EPA unit cost * flow rate)

Treatment cost per thousand gallons = 7.7245 *(Flow Rate) 8!

Capital Cost Score = annual 1000 G units * treatment cost per thousand gallons

Flow Rate Adjustment Factor
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iii.  Operation and Maintenance Costs Component

a.

The factors that affect O&M can be complex and depend on a
range of factors (including but not limited to influent source
quality, pH, temperature, type and concentration of PFAS
influent, media used, etc.). However, the volume capacity of
treatment media to remove PFAS decreases as the concentration
of PFAS increases. This necessitates more frequent replacements
of the treatment media, which increases the quantity of spent
media that must be discarded. This increases the O&M costs of
PFAS treatment.

There is an observed increase in O&M costs as PFAS
concentration increases. The available data suggest that as
concentrations increase, O&M costs will increase in a non-linear,
curved relationship as it is easier and less expensive to remove
higher concentrations up to a certain level. The increase in O&M
costs is thus a function of the PFAS levels and the size of the
system (reflected in the Capital Cost Component). The following
equation represents this relative relationship which considers that
all Qualifying Class Members will require basic O&M tied to the
Capital Cost Component as well as additional O&M driven by
the level of PFAS concentrations.

O&M Cost Component = ((PFAS Modifier*PFAS Score) * Capital Cost Component) +
Capital Cost Component

PFAS Modifier = 0.005
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The result is an exponential reduction in the unit cost of PFAS
removal as PFAS concentrations increase. This exponential
effect is captured in part by the Allocation Procedures’ nonlinear
approach to flow rates and in part by the Allocation Procedures’
use of a square-root factor for certain PFAS analytes.

When the Base Score is calculated where the O&M Costs
Component and Capital Costs Component are combined, a
roughly three-fold difference is obtained over the regulatory
threshold of 4 ppt to 1000 ppt. The results of this calculation are
shown in the below example for the EPA WBS standard design
system at 1494 GPM as a function of relative PFAS
concentrations.

(EPA unit cost * flow rate) + ((PFAS Modifier*PFAS Score) * Capital Cost Component) + Capital Cost

Component

$6,000,000

$5,000,000

Q

$4,000,000

\)

$3,000,000

Q

52,000,000 I/
&

$1,000,000

0 200 400 600 800 1000

Example of Determining Base Score
CWS 1°’s SW System A has a PFAS Score of 62 and an Adjusted Flow Rate of 1,494 gpm.
Cost per 1,000 gallon production = 7.7245 * (1,494) 028! = 99
Annual 1000 gallons units (1,494 * 60 * 24 *365) / 1,000 = 785,246
Capital Costs Component = 785,246 * .99 = 777,828
O&M Costs Component = ((62 * .005) * 777,828) + 777,828 = 1,018,955

Base Score = 777,828 + 1,018,955 = 1,796,783

f. Adjusted Base Score

1.

After calculating the Base Score of each Impacted Water Source, the Claims
Administrator then will apply any Bumps based on certain factors defined
below. This will yield the Adjusted Base Score for each Impacted Water
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ii.  Regulatory Bump:

a.

b.

An Impacted Water Source’s Base Score will receive a Regulatory
Bump if the Impacted Water Source:

i. exceeds the four (4) ppt Proposed Federal PFAS MCL
for PFOS or the four (4) ppt Proposed Federal PFAS
MCL for PFOA;

ii. exceeds the Proposed Federal PFAS MCL Hazard Index
(based on 9 ppt PFHxS, 10 ppt GenX chemicals, 10 ppt
PFNA, 2000 ppt PFBS — applying the Hazard Index
formula set forth in 88 Fed. Reg. 18,638, 18,748 (Mar.
29, 2023) (proposing 40 C.F.R. § 141.61(c)(36) & n.1
(2023)); or

iii. exceeds an applicable State MCL that is below the
Proposed Federal PFAS MCL for the same PFAS
analyte, or exceeds an applicable State MCL for a PFAS
analyte for which there is no Proposed Federal PFAS
MCL.

The Claims Administrator will consider all Proposed Federal PFAS
MCLs and existing State MCLs for PFAS analytes existing on the

date the Court issues a Final Approval to determine if an Impacted
Water Source has ever exceeded any applicable standard.

The Claims Administrator will adjust the Base Score for those
Impacted Water Sources that are subject to the Regulatory Bump by
a positive adjustment factor of 4.00.

iii.  Litigation Bump

a.

The Litigation Bump applies to the Impacted Water Sources of any
Qualifying Class Member that, as of the Settlement Date, had
pending Litigation in the United States of America in which it asserts
against any Released Party any Claim related to alleged actual or
potential PFAS contamination of Drinking Water.

No more than one Litigation Bump may apply to an Impacted Water
Source.

For cases on file by December 31, 2020, the Claims Administrator
will adjust the Base Score for those Impacted Water Sources by a
positive adjustment factor of 0.25.

For cases filed in 2021, the Claims Administrator will adjust the
Base Score for those Impacted Water Sources by a positive
adjustment factor of 0.20.

For cases filed in 2022, the Claims Administrator will adjust the
Base Score for those Impacted Water Sources by a positive
adjustment factor of 0.15.
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f.  For cases filed in 2023, the Claims Administrator will adjust the
Base Score for those Impacted Water Sources by a positive
adjustment factor of 0.10.

g. For cases filed between January 1, 2024 and the Settlement Date,
the Claims Administrator will adjust the Base Score for those
Impacted Water Sources by a positive adjustment factor of 0.05.

iv. Public Water Provider Bellwether Bump

a.  The Public Water Provider Bellwether Bump applies to any
Impacted Water Source that is owned or operated by a Qualifying
Class Member that served as one of the thirteen Public Water
Provider Bellwether Plaintiffs listed in Exhibit J as either a Water
Provider Bellwether Case and/or a Telomer Water Provider
Bellwether Case.

b.  More than one Public Water Provider Bellwether Bump can be
applied to an Impacted Water Source (i.e., the Qualifying Class
Members selected as Tier 2 Public Water Provider Bellwether
Plaintiffs will receive all two adjustments provided below).

c.  The Claims Administrator will adjust the Base Scores for Qualifying
Class Members that were selected as one of the thirteen Tier One
Water Provider Bellwether cases by a positive adjustment factor of
0.15.

d.  The Claims Administrator will adjust the Base Scores for Qualifying
Class Members that were selected as one of the three Tier Two
Water Provider Bellwether cases by a positive adjustment factor of
0.20.

e.  The Claims Administrator will adjust the Base Scores for the
Qualifying Class Members that were selected as the Tier 2 Telomer
Water Provider Bellwether cases by a positive adjustment factor of
0.30.

v. For each Impacted Water Source, the Claims Administrator will sum the
applicable Bump adjustments and multiply the summed adjustments by the Base
Score. Then, the Claims Administrator will take this total and add it to the Base
Score to determine the Adjusted Base Score.

Adjusted Base Score = (Sum of Adjustments * Base Score) + Base Score
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Example of Determining Adjusted Base Score

CWS 1°’s SW System A’s PFAS levels exceed the Proposed Federal PFAS MCL. CWS 1 filed a
lawsuit in the AFFF MDL on November 1, 2022, against BASF and it was not selected as a Public
Water Provider Bellwether Plaintiff. System A will receive the following Bumps:

Regulatory Bump: 4.00
Litigation Bump: 0.15
Total Adjustment: 4.15

Adjusted Base Score = (Sum of Adjustments * Base Score) + Base Score

(4.15 * 1,796,783) + 1,796,783 = 9.253.432.5

g. Settlement Award

The Claims Administrator will first divide an Impacted Water Source’s Adjusted
Base Score by the sum of all Adjusted Base Scores. This number gives each
Impacted Water Source its percentage of the Action Fund. Then, that percentage
is multiplied by the Action Fund to provide the Settlement Award for each
Impacted Water Source.

Allocated Award = (Adjusted Base Score / Sum of All Adjusted Base Scores) * (Action Fund)
h. Claims Administrator Notification to Qualifying Class Members

The Claims Administrator will notify each Qualifying Class Member of the
Settlement Awards for all its Impacted Water Sources. Class Counsel and BASF
shall simultaneously receive copies of all such notices, as well as a report on the
allocation of all amounts paid to Qualifying Class Members.

i. Requests for Reconsideration to the Claims Administrator

i.  After a Qualifying Class Member receives notification of its Settlement
Award from the Claims Administrator, it will have ten (10) Business Days
from the receipt of such notification to request that the Special Master
reconsider a part of the calculation based on a mistake/error alleged to have
occurred. The Qualifying Class Member has no other appellate rights.

ii.  After they receive notification from the Claims Administrator, BASF and
Class Counsel shall each have ten (10) Business Days to request that the
Special Master reconsider any of the calculations based on a mistake/error
alleged to have occurred.

iii.  After the Special Master receives all timely requests for reconsideration, the
Special Master within ten (10) Business Days shall make a decision on the
request for reconsideration, and, if warranted will request that the Claims
Administrator correct any mistakes/errors and run the calculations again.
Except when Section 8 of the Settlement Agreement provides otherwise, any
decision by the Special Master is final, binding, and non-appealable.

j. Payments for the Action Fund
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BASF shall make an Initial Payment for the Action Fund within ten (10) Business Days
after Preliminary Approval and a subsequent payment after Final Approval, as set forth
in the Settlement Agreement. The total amount of all payments described in this
Paragraph will be $316,500,000. Within five (5) Business Days after wire transfer of
the Settlement Amount into the Qualified Settlement Fund, the Escrow Agent shall
transfer seven percent (7%) of the payment amount into the Supplemental Fund and
five percent (5%) of the payment amount into the Special Needs Fund.
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EXHIBIT B
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Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Public Water System Settlement Claims Form

CLAIM SUBMISSION DEADLINE: 60 DAYS AFTER THE EFFECTIVE DATE

INSTRUCTIONS

All capitalized terms not otherwise definedherein shall have the meanings set forth in the Settlement Agreement, available
for review at www.PFASWaterSettlement.com

Please follow the instructions below to submit a claim for the AFFF Products Liability Litigation Settlement Program. A completed copy of this
Claims Form must be submitted no later than the Claims Form Deadline. Late Claims Forms will not be considered.

TO RECEIVE BENEFITS FROM THIS SETTLEMENT, YOU MUST PROVIDE ALL OF THE REQUIRED (*) INFORMATION BELOW AND YOU MUST SIGN
THIS CLAIMS FORM. THIS CLAIMS FORM SHOULD ONLY BE USED IF A CLAIM IS BEING MAILED IN AND IS NOT BEING FILED ONLINE. YOU MAY
ALSO FILE YOUR CLAIM ONLINE AT www.PFASWaterSettlement.com.

For the Claims Form to be valid, Claimants must provide ALL information requested concerning the Public Water System (PWS) and its
groundwater wells and/or surface water systems ("Water Source").

Baseline Testing: If a Water Source was tested only prior to January 1, 2019, and its test results do not show a Measurable Concentration (any level)
of PFAS, that Water Source must be retested to meet Baseline Testing requirements. If a Water Source was tested on January 1, 2019, or later, and
its test results do not show a Measurable Concentration of PFAS, no further testing of that Water Source is required. Test results may be submitted
from untreated (raw) or treated (finished) water samples. However, all samples must be drawn from a Water Source that has been used to provide
Drinking Water.

A PWS that does not timely return a completed Claims Form forfeits any right to participate in this settlement. For any questions about this Claims
Form, you may contact a Claim Representative at 1-855-714-4341 or info@pfaswatersettlement.com. Claims Forms submitted by mail should be
sent to the Claims Administrator at the following address:

AFFF Public Water System Claims
PO Box 4466
Baton Rouge, LA 70821

SECTION 1. PUBLIC WATER SYSTEM (PWS) INFORMATION

SECTION 1.1 PWS GENERAL INFORMATION

Public Water System

(PWS) Name

PWS Identification Employer

Number (PWSID) Identification Number i
Street

PWS Facility Address - -
City State Zip

SECTION 1.2 PWS CONTACT INFORMATION
Please note that communication for this Settlement may extend into the year 2030. Please provide contact information with this in mind and
contact the Claims Administrator if any updates are required.

Name of PWS Primary Job Title of PWS
Contact Primary Contact

Telephone Number for

Primary Contact Fax Number

— ) - _ _ (. ) _-__ _ _
Email Address for PWS "General" Email
Primary Contact (if available)
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Name of PWS %écondary loll)_'f'it']ey of PWS
Contact Secondary Contact
Telephone Number for Email Address for
Secondary Contact ( ) Secondary Contact

Street/PO Box

PWS Mailing Address
*Payments will be sent to this Cit Stat 7
address 'y ate P

Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Public Water System Settlement Claims Form

SECTION 1.3 LAWSUIT INFORMATION (CHECK YES OR NO) YES NO

Has PWS filed a lawsuit to recover damages associated with PFAS contamination of its
groundwater wells or surface water systems?

If yes, is the lawsuit currently pending/filed in the AFFF MDL?

If the lawsuit is NOT currently in the AFFF MDL, in which court is it pending?

Case Number

Date Filed

SECTION 1.4 ATTORNEY INFORMATION (IF APPLICABLE) YES NO

Is the PWS represented by an attorney? (Check Yes or No)

Attorney Name Law Firm Name

Telephone Number Email Address

Law Firm Employer
Identification Number

SECTION 2. QUALIFYING PWS INFORMATION
QUALIFYING QUESTIONS (CHECK YES OR NO) YES NO

Is the PWS required to test under UCMR-5?

Is the PWS required to test for PFAS by state law?

Does the PWS serve at least 15 service connections used by year-round residents?

Does the PWS serve at least 25 year-round residents?

Does the PWS serve 3,300 people or fewer according to SDWIS as of May 15, 2024?

Is the PWS in the United States of America or one of its territories?

Is the PWS owned by a state (or territory of the United States) or the federal government?

3
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What is the PWS Owner Type Code as listed in SDWIS?
Please enter one of the following: “L-Local Government"” or "M-Public/Private” or "P-Private” or "N-
Native American" or "S-StateGovernment" or "F-Federal Government”

If the PWS has an Owner Type Code of “P-Private”, what is the operation type of the PWS?
Please enter one of the following: “Private For-Profit Utility’; “Nonprofit Utility’, or “Ancillary Utility”

If the PWS has an Owner Type Code of either “S-State Government” or “F-Federal
Government,” does the PWS have the authority to sue or be sued in its own name?
Please enter one of the following: “Yes” or “No”

What is the PWS Facility Activity Code as listed in SDWIS?
*Please enter one of the following: “Active,” ‘| Change from public to non-public,” “Merged

”

Inactive,
with another system” or “Potential future system to be regulated”

What is the PWS classification as listed in SDWIS?
Please enter one of the following: “Community Water System” or “Non-Transient Non-Community
Water System” or “Transient Non-Community Water System”

Note: If (1) your type code is “Transient Non-Community Water System” OR (2) your type code is “Non-Transient Non-
Community Water System” AND the PWS serves 3,300 people or fewer, skip to Section 6.

Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Public Water System Settlement Claims Form

SECTION 3. WATER SOURCE SUMMARY INFORMATION
GROUNDWATER WELL SUMMARY QUANTITY

How many groundwater wells are owned or operated by the PWS?

How many of these groundwater wells have been analyzed using a state or federal agency-approved analytical method
and showed a Measurable Concentration of PFAS prior to May 15, 2024?

How many of these groundwater wells have been analyzed using a state or federal agency-approved analytical method
and DID NOT show a Measurable Concentration of PFAS since January 1, 2019?

SURFACE WATER SYSTEM SUMMARY QUANTITY

How many surface water systems are owned or operated by the PWS?

How many of these surface water systems have been analyzed using a state or federal agency-approved analytical method
and showed a Measurable Concentration of PFAS prior to May 15, 2024?

How many of these surface water systems have been analyzed using a state or federal agency-approved analytical method
and DID NOT show a Measurable Concentration of PFAS since January 1,2019?

SECTION 4. WATER SOURCE INFORMATION

Please complete and submit information from Section 4 for EACH Water Source. See “Addendum X" to provide information for each
additional Water Source.

Note: Groundwater wells should report flow rates from the groundwater well. Surface water systems should report the flow rate of the water that
enters the treatment plant.

Name or description of the Water Source.

Note: this is the name or unique identifier listed on the testing laboratory chain of custody document.
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Is this a groundwater well or surface water system?

Please enter “Groundwater well” or “Surface water system.”

Note: Please enter “Surface water system” if a treatment plant is blending groundwater and surface water before
treatment. Both systems are considered a surface water system.

Estimated date of first PFAS exposure to your water system (be as specific as possible).

What is the basis for the estimate above?

WATER SOURCE QUESTIONS (CHECK YES OR NO)

YES

NO

Does the PWS own this Water Source?

Does the PWS operate this Water Source?

Is this Water Source a purchased water connection?

Is this Water Source part of an interrelated Drinking Water system
(“IDWS”)? If yes, please complete the IDWS Addendum for this source.

Note: Detailed IDWS guidance is provided in the Parties’ Joint Interpretive
Guidance on Interrelated Drinking Water Systems” located at
www.PFASWaterSettlement.com.

Has the water from this Water Source ever been used as Drinking Water?

Was this Water Source tested or otherwise analyzed for PFAS and found to contain any
Measurable Concentration of PFAS on or before the May 15, 2024?




Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Public Water System Settlement Claims Form
FLOW RATE CAPACITY

Please answer the below questions indicating the maximum flow rate capacity for the Water Source. Please enter the measurement in total gallons per
lyear (GPY), gallons per minute (GPM), or million gallons per day (MGD).

FLOW RATE QUESTIONS GPY GPM i (6))

If this Water Source is a groundwater well, please enter the maximum flow
rate capacity of the groundwater pump.

If this Water Source is a surface water system, please enter the maximum
flow rate capacity of the water that enters the treatment plant.

How was the maximum flow rate capacity determined?

For the following years, please enter the ACTUAL ANNUAL flow rate for the Impacted Water Source. If the flow rate was reduced or the source was
taken offline due to PFAS contamination, please indicate by checking the box corresponding to that year.

Note : Please enter the measurement in total gallons per year (GPY) OR gallons per minute (GPM) OR million gallons per day (MGD).
If the source was not active in a particular year, please enter "0" (zero) for the Actual Annual Flow Rate. Flow rates should be based on a 12 month period
regardless of how many months the source was in operation during the year.

Was the Annual Flow Rate

reduced due to PFAS
Contamination?

= (GPM *1,440) =

Flow Rate Calculations = GPM * 1,440 Minutes Per Day * 365 Days Per Year = GPY + 1,440 + 365 1,000,000

(Yes or No)

Example: 2013 785,246,400 1,494 2.15 No

2013

2014

2015

2016

2017

2018

2019

2020

2021

2022

ADDITIONAL FLOW RATE INFORMATION (IF NECESSARY)

Each PWS is required to provide data for at least 3 years for which the actual annual flow rate (AAFR) was not reduced due to PFAS
contamination, if available. If the PWS did not provide data for at least 3 years in which the AAFR was not reduced due to PFAS contamination (in the
table above), please use the space below to provide additional information as needed. For example, if the AAFR for 9 of the previous 10 years has been
reduced due to PFAS contamination, the PWS should provide 2 years of data below for the most recent unimpacted years.

‘ YEAR GPY GPM MGD
Flow Rate Calculations = GPM * 1,440 Minutes Per Day * 365 Days Per Year =GPY + 1,440 + 365 - (Gflgozlézzaj N
Example: 2012 785,246,400 1,494 2.15
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SECTION 5. PFAS TESTING RESULTS

PFOA CONTAMINATION TESTING

Please enter the below information to indicate PFOA Qualifying Test Results. If this Water Source was not found to contain any PFAS at any level
since January 1, 2019, leave this section blank and skip to Section 6: Certification and Signature.

See Addendum X to provide information for each additional Water Source.

Highest historical PFOA concentration in lab-issued documentation:

Date of sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical PFOA concentration converted to parts per trillion (PPT):
PPT

Name of laboratory that performed the analysis:

Facility address of Street/PO Box
laboratory that
performed the analysis:

City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

PFOS CONTAMINATION TESTING

Please enter the below information to indicate PFOS Qualifying Test Results. If this Water Source was not found to contain any PFAS at any level
since January 1, 2019, leave this section blank and skip to Section 6: Certification and Signature.

See Addendum X to provide information for each additional Water Source.

Highest historical PFOS concentration in lab-issued documentation:

Date of sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical PFOS concentration converted to parts per trillion (PPT):
PPT

Name of laboratory that performed the analysis:




210 s NDOO70 MNA NDaoate TiHad N /N[0 A Crtbe s Ny pmn by CACND D Daonas A0 ~fF 170
— z IoMiryz O v Date et uUorovorz4 ity INtumberouvoo-o rag€ oo o170
Facility address of Street/PO Box
laboratory that
erformed the analysis:
p Y City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Public Water System Settlement Claims Form

OTHER PFAS CONTAMINATION TESTING

Please enter the below information to indicate other PFAS analyte Qualifying Test Results. If this Water Source was not found to contain any PFAS at
any level since January 1, 2019, leave this section blank and skip to Section 6: Certification and Signature.

See Addendum X to provide information for each additional Water Source.

Highest historical concentration of one other PFAS analyte in lab-issued documentation:

Date of sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical concentration of one other PFAS analyte concentration converted to parts per

trillion (PPT):
PPT

Name of laboratory that performed the analysis:

Facility address of Street/PO Box
laboratory that
performed the analysis:

City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

SECTION 6. CERTIFICATION AND SIGNATURE

By signing this Claims Form, Authorized Representative represents and warrants the following on behalf of the Class Member:

- The Authorized Representative has authority to submit a claim and to release all Released Claims on behalf of the Class Member and all other
Persons who are Releasing Persons by virtue of their relationship or association with the Class Member.

- The Class Member has tested each of its Water Sources for PFAS.

- The Class Member authorizes the Claims Administrator and/or Special Master to provide all Claims Form information, including PFAS test result
detalils, to the relevant Parties as required by the terms of the Settlement Agreement.

- The Class Member has consulted with any other entity that has incurred costs in connection with efforts to remove PFAS from, or prevent PFAS
from entering, Class Member's Public Water System, and that Class Member's claim is on behalf of any such other entity.
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I declare under penalty of perjury subject to 28 U.S.C. § 1746 that all of the information provided within this Claims Form and its attachments are
true and correct to the best of my knowledge, information, and belief.
Authorized Representative's Signature:
Authorized Representative's Printed Name:
Executed this day of at (County), (State).
DOCUMENTATION REQUIREMENTS
Please submit ALL documentation reflecting the information provided above including the following:
1. Lab-issued documentation demonstrating historical maximum detections of PFOA, PFOS, and other PFAS analyte (including chain of
custody document)
2. Documentation to support both annual average and maximum flow rate of the water entering the surface water system.
3. Filed and dated copy of the lawsuit filed by the PWS to recover damages associated with PFAS contamination of its groundwater wells or
surface water systems.
4. A completed IRS Form W-9 for the PWS
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INSTRUCTIONS

All capitalized terms not otherwise defined herein shall have the meanings set forthin the Settlement Agreement,
available for review at www.PFASWaterSettlement.com

ADDENDUM X
SECTION 4. WATER SOURCE INFORMATION

Please complete and submit information from Section 4for EACH Water Source.

See "Addendum X"to provide information for each additional Water Source.

Note: Groundwater wells should report flow rates from the groundwater well. Surface water systems should report the flow rate of the water
that enters the treatment plant.

Name or description of the Water Source.
Note : This is the name or unique identifier listed on the testing laboratory chain of custody document.

Is this a ground water well or surface water system?
Please enter "Groundwater well" or "Surface water system."”

Note : Please enter "Surface water system" if a treatment plant is blending groundwater and surface
water before treatment. Both systems are considered a surface water system.

Estimated date of first PFAS exposure to your water system (be as specific as possible).

What is the basis for the estimate above?

WATER SOURCE QUESTIONS (CHECK YES OR NO) YES NO

Does the PWS own this Water Source?

Does the PWS operate this Water Source?

[s this Water Source a purchased water connection?

Has the water from this Water Source ever been used as Drinking Water?

Was this Water Source tested or otherwise analyzed for PFAS and found to contain any Measurable
Concentration of PFAS on or before May 15, 2024?
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FLOW RATE CAPACITY

Please answer the below questions indicating the maximum flow rate capacity for the Water Source. Please enter the measurement in total gallons per
year (GPY), gallons per minute (GPM), or million gallons per day (MGD).

FLOW RATE QUESTIONS GPY GPM MGD

If this Water Source is a groundwater well, please enter the maximum flow
rate capacity of the groundwater pump.

If this Water Source is a surface water system, please enter the maximum
flow rate capacity of the water that enters the treatment plant.

How was the maximum flow rate capacity determined?

For the following years, please enter the ACTUAL ANNUAL flow rate for the Impacted Water Source. If the flow rate was reduced or the source was
taken offline due to PFAS contamination, please indicate by checking the box corresponding to that year.

Note : Please enter the measurement in total gallons per year (GPY) OR gallons per minute (GPM) OR million gallons per day (MGD).
If the source was not active in a particular year, please enter "0" (zero) for the Actual Annual Flow Rate. Flow rates should be based on a 12 month period
regardless of how many months the source was in operation during the year.

Was the Annual Flow Rate

reduced due to PFAS
Contamination?

= (GPM * 1,440) +

Flow Rate Calculations = GPM * 1,440 Minutes Per Day * 365 Days Per Year =GPY + 1,440 + 365 1.000.000

(Yes or No)

Example: 2013 785,246,400 1,494 2.15 No

2013

2014

2015

2016

2017

2018

2019

2020

2021

2022

ADDITIONAL FLOW RATE INFORMATION (IF NECESSARY)

Each PWS is required to provide data for at least 3 years for which the actual annual flow rate (AAFR) was not reduced due to PFAS
contamination, if available. If the PWS did not provide data for at least 3 years in which the AAFR was not reduced due to PFAS contamination (in
the table above), please use the space below to provide additional information as needed. For example, if the AAFR for 9 of the previous 10 years has
been reduced due to PFAS contamination, the PWS should provide 2 years of data below for the most recent unimpacted years.

YEAR GPY GPM MGD
- * =
Flow Rate Calculations = GPM * 1,440 Minutes Per Day * 365 Days Per Year =GPY + 1,440 + 365 - (Gfl\(;lo 01(;7:]0) ‘

Example: 2012 785,246,400 1,494 2.15
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ADDENDUM X

SECTION 5. PFAS TESTING RESULTS

PFOA CONTAMINATION TESTING

Please enter the below information to indicate PFOA Qualifying Test Results. If this Water Source was not found to contain any PFAS at any level on or
before May 15, 2024 , leave this section blank and skip to Section 6: Certification and Signature.

See Addendum X to provide information for each additional Water Source.

Highest historical PFOA concentration in lab-issued documentation:

Date of sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical PFOA concentration converted to parts per trillion (PPT):
PPT

Name of laboratory that performed the analysis:

Facility address of Street/PO Box
laboratory that
performed the analysis:

City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

PFOS CONTAMINATION TESTING

Please enter the below information to indicate PFOS Qualifying Test Results. If this Water Source was not found to contain any PFAS at any level on or
before May 15, 2024, leave this section blank and skip to Section 6: Certification and Signature.

See Addendum X to provide information for each additional Water Source.

Highest historical PFOS concentration in lab-issued documentation:

Date of sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical PFOS concentration converted to parts per trillion (PPT):
PPT

Name of laboratory that performed the analysis:
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Facility address o treet/PO Box
laboratory that
performed the analysis: - -
City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Public Water System Settlement Claims Form

OTHER PFAS CONTAMINATION TESTING

Please enter the below information to indicate other PFAS analyte Qualifying Testing Results. If this Water Source was not found to contain any PFAS at
any level on or before May 15, 2024, leave this section blank and skip to Section 6: Certification and Signature.

See Addendum X to provide information for each additional Water Source.

Highest historical concentration of one other PFAS analyte in lab-issued documentation:

Date of sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical concentration of one other PFAS analyte concentration converted to parts per

trillion (PPT):
PPT

Name of laboratory that performed the analysis:

Facility address of Street/PO Box
laboratory that

erformed the analysis:
p Y City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

DOCUMENTATION REQUIREMENTS

Please submit ALL documentation reflecting the information provided above including the following:

1. Lab-issued documentation demonstrating historical maximum detections of PFOA, PFOS, and other PFAS analyte (including chain of custody
document)

2. Documentation to support both annual average and maximum flow rate of the water entering the surface water system.

3. Filed and dated copy of the lawsuit filed by the PWS to recover damages associated with PFAS contamination of its groundwater wells or
surface water systems

4. A completed IRS Form W-9 for the PWS
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CLAIM SUBMISSION DEADLINE:12/31/2030

INSTRUCTIONS

All capitalized terms not otherwise defined herein shall have the meanings set forth in the Settlement Agreement, available
for review at www.PFASWaterSettlement.com

Please follow the instructions below to submit a Supplemental claim for the AFFF Products Liability Litigation Settlement Program. A completed copy of
this Supplemental Claims Form must be submitted no later than December 31, 2030. Late Supplemental Claims Forms will not be considered.

A PWS should ONLY complete this Supplemental Claims Form for Water Sources that meet one or more of the following criteria: (i) Water Sources that
were reported to have no Measurable Concentration (any level) of PFAS as of May 15, 2024 and because of later PFAS testing obtained a Qualifying Test
Result showing a Measurable Concentration of PFAS; (ii) Water Sources with a positive PFAS detection as of May 15, 2024 that did not exceed an applicable
State MCL or the Proposed Federal PFAS MCLs at the time the PWS submitted its Claims Form but later exceeded the Proposed Federal PFAS MCLs or an
applicable State MCL, whether due to new test results or a change in the applicable MCLs.

TO RECEIVE BENEFITS FROM THIS SETTLEMENT, YOU MUST PROVIDE ALL OF THE REQUIRED (*) INFORMATION BELOW AND YOU MUST SIGN THIS
CLAIMS FORM. THIS CLAIMS FORM SHOULD ONLY BE USED IF A CLAIM IS BEING MAILED IN AND IS NOT BEING FILED ONLINE. YOU MAY ALSO FILE
YOUR CLAIM ONLINE AT www.PFASWaterSettlement.com.

For the Supplemental Claims Form to be valid, Claimants must provide ALL information requested concerning the Public Water System (PWS) and its
groundwater wells and/or surface water systems ("Water Source").

Baseline Testing: If a Water Source was tested only prior to January 1, 2019, and its test results do not show a Measurable Concentration of PFAS, that
Water Source must be retested to meet Baseline Testing requirements. If a Water Source was tested on January 1, 2019, or later, and its test results do not
show a Measurable Concentration of PFAS, no further testing of that Water Source is required. Test results may be submitted from untreated (raw) or
treated (finished) water samples. However, all samples must be drawn from a Water Source that has been used to provide Drinking Water.

For any questions about this Supplemental Claims Form, you may contact a Claim Representative at 1-855-714-4341 or info@pfaswatersettlement.com.
Claims Forms submitted by mail should be sent to the Claims Administrator at the following address:

AFFF Public Water System Claims
PO Box 4466
Baton Rouge, LA 70821

SECTION 1. PUBLIC WATER SYSTEM (PWS) INFORMATION

SECTION 1.1 PWS GENERAL INFORMATION

Public Water System

(PWS) Name

PWS Identification Employer

Number (PWSID) Identification Number

SECTION 2. WATER SOURCE INFORMATION

Please complete and submit information from Section 2 for EACH Water Source. See "Addendum X" to provide information for each additional
Water Source.

Note:  Groundwater wells should report flow rates from the groundwater well. Surface water systems should report the flow rate of the water that enters
the treatment plant.

Name or description of the Water Source.
Note : This is the name of unique identifier listed on the testing laboratory chain ofcustody document.

Is this a groundwater well or surface water system?
*Please enter "Groundwater well" or "Surface water system.”

Note : Please enter "Surface water system" if a treatment plant is blending groundwater and surface
water before treatment. Both systems are considered a surface water system.
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Estimated date of first PFAS exposure to your water system (be as specific as possible).

What is the basis for the estimate above?

Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Supplemental Claims Form

SECTION 3. PFAS TESTING RESULTS

PFOA CONTAMINATION TESTING

Please enter the below information to indicate PFOA Qualifying Test Result.

See Addendum X to provideinformation for each additional Water Source.

Highest historical PFOA concentration in lab-issued documentation:

Date of Sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical PFOA concentration converted to parts per trillion (PPT):
PPT

Name of laboratory that performed the analysis:

Facility address of Street/PO Box
laboratory that
performed the analysis:

City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

PFOS CONTAMINATION TESTING

Please enter the below information to indicate PFOS Qualifying Test Result.

See Addendum X to provideinformation for each additional Water Source.

Highest historical PFOS concentration in lab-issued documentation:

Date of Sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical PFOS concentration converted to parts per trillion (PPT):

PPT
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Name of laboratory that performed the analysis:
Facility address of Street/PO Box
laboratory that
performed the analysis:
City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Supplemental Claims Form

OTHER PFAS CONTAMINATION TESTING

Please enter the below information to indicate other PFAS analyte Qualifying Test Result.

See Addendum X to provideinformation for each additional Water Source.

Highest historical concentration of one other PFAS analyte in lab-issued documentation:

Date of Sampling:

Company of the person who took the sample:

Date of analysis:

Highest historical concentration of one other PFAS analyte concentration converted to parts per trillion

PPT):
(PPT) PPT

Name of laboratory that performed the analysis:

Facility address of Street/PO Box
laboratory that
performed the analysis:

City State Zip

What state or federal agency approved analytical method was used to measure the
PFAS concentrations of the Impacted Water Source (e.g., EPA Method 537.1, EPA Method 537M)?

SECTION 4. CERTIFICATION AND SIGNATURE

By signing this Claims Form, Authorized Representative represents and warrants the following on behalf of the Settlement Class Member:

- The Authorized Representative has authority to submit a claim and to release all Released Claims on behalf of the Settlement Class Member and all other
Persons who are Releasing Persons by virtue of their relationship or association with the Settlement Class Member.

- The Settlement Class Member has tested each of its Water Sources for PFAS.

- The Settlement Class Member authorizes the Claims Administrator and/or Special Master to provide all Claims Form information, including PFAS test
result details, to the relevant Parties as required by the terms of the Settlement Agreement.

- The Settlement Class Member has consulted with any other entity that has incurred costs in connection with efforts to removed PFAS from, or prevent
PFAS from entering, Settlement Class Member's Public Water System, and that Settlement Class Member's claim is on behalf of any such other entity.
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I declare under penalty of perjury subject to 28 U.S.C. § 1746 that all of the information provided within this Supplemental Claims Form and its
attachments are true and correct to the best of my knowledge, information, and belief.

Ann 768 ~f 1
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Authorized Representative's Signature:

Authorized Representative's Printed Name:

Executed this day of at (County), (State).

DOCUMENTATION REQUIREMENTS

Please submit ALL documentation reflecting the information provided above including the following:
1. Lab-issued documentation demonstrating historical maximum detections of PFOA, PFOS, and other PFAS (including chain of custody document)
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Special Needs Claims Form
CLAIM SUBMISSION DEADLINE: 45 DAYS AFTER SUBMITTING THE ACTION FUND CLAIM FORM

INSTRUCTIONS

All capitalized terms no otherwise defined herein shall have the meanings set forth in the Settlement Agreement
available for review at www.PFASWaterSettlement.com

Please follow the instructions below to submit a Special Needs claim for the AFFF Products Liability Litigation Settlement Program. A completed copy of
this Special Needs Claims Form must be submitted no later than 45 days after submitting the Action Fund Claim Form. Late Special Needs Claims Forms wil
not be considered.

A Public Water System (PWS) may receive compensation for actions taken to reduce or eliminate the risk of supplying contaminated water. Special Needs
may include, but are not limited to, drilling new wells, purchasing supplemental water, taking wells offline or rerouting pipes. Detailed supporting
documentation must be submitted.

TO RECEIVE BENEFITS FROM THIS SETTLEMENT, YOU MUST PROVIDE ALL OF THE REQUIRED (*) INFORMATION BELOW AND YOU MUST SIGN THIS
CLAIMS FORM. THIS CLAIMS FORM SHOULD ONLY BE USED IF A CLAIM IS BEING MAILED IN AND IS NOT BEING FILED ONLINE. YOU MAY ALSO FILE
YOUR CLAIM ONLINE AT www.PFASWaterSettlement.com.

For any questions about this Special Needs Claims Form, you may contact a Claim Representative at 1-855-714-4341 or info@pfaswatersettlement.com.
Claims Forms submitted by mail should be sent to the Claims Administrator at the following address:
AFFF Public Water System Claims
PO Box 4466
Baton Rouge, LA 70821

SECTION 1. PUBLIC WATER SYSTEM (PWS) INFORMATION

Public Water System
(PWS) Name
PWS Identification Employer
Number (PWSID) Identification Number I T
SECTION 2. SPECIAL NEEDS CLAIM INFORMATION
NARRATIVE OF NEED/ISSUE

Total Amount Claimed $ .




Aqueous Film-Forming Foam (AFFF) Products Liability Litigation (MDL 2873)

Special Needs Claims Form

SECTION 3. CERTIFICATION AND SIGNATURE

By signing this Claims Form, Authorized Representative represents and warrants the following on behalf of the Class Member:

- The Authorized Representative has authority to submit a claim and to release all Released Claims on behalf of the Class Member and all other Persons
who are Releasing Persons by virtue of their relationship or association with the Class Member.

- The Class Member has tested each of its Water Sources for PFAS.

- The Class Member authorizes the Claims Administrator and/or Special Master to provide all Claims Form information, including PFAS test result details,
to the relevant Parties as required by the terms of the Settlement Agreement.

- The Class Member has consulted with any other entity that has incurred costs in connection with efforts to removed PFAS from, or prevent PFAS from
entering, Class Member's Public Water System, and that Class Member's claim is on behalf of any such other entity.

I declare under penalty of perjury subject to 28 U.S.C. § 1746 that all of the information provided within this Claims Form and its attachments are true and
correct to the best of my knowledge, information, and belief.

Authorized Representative's Signature:

Authorized Representative's Printed Name:

Executed this day of at (County), (State).

DOCUMENTATION REQUIREMENTS

Please submit ALL documentation reflecting the information provided above.
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Interrelated Drinking Water System (IDWS) Addendum
INSTRUCTIONS

Please complete and submit the information below for EACH Water Source included in an interrelated Drinking Water system (IDWS).

Note : The Class as defined is composed of Public Water System, or "PWS", The term "Public Water System" as defined in the Settlement Agreement, includes
owners, operators and/or funders of PWS that meet the Class definition. Those owners, operators and/or funders are in an interrelated Drinking Water system
relationship with the PWS they own, operate and/or fund. Additionally, wholesalers and retailers are in an interrelated Drinking Water system relationship, as
explained in the Parties’ Joint Interpretive Guidance. Without limiting the potential kinds of interrelated Drinking Water system relationships, this form is for
entities who wish to explain how their Claims may relate to or be understood within the context of another entity's Claims.

Please complete this Addendum for each Water Source included in an IDWS. For those Water Sources not included in an IDWS, the PWS should complete and
submit information for each of those Water Sources via the Public Water System Settlement Claims Form and Addendum X as applicable.

Name or description of the Water Source.
Note : This is the name or unique identifier listed on the testing laboratory chain of custody document.

TREATMENT RESPONSIBILITY QUESTIONS (CHECK YES OR NO) YES NO

Is the PWS submitting information in cooperation with its IDWS partner(s) (i.e.owners,
operators, funders, wholesalers, retail customers, etc.) that explains the relationship and
expresses the joint view of the proper division of an Allocated Amount for this Water
Source?

Note : Each IDWS partner should provide documentation of the terms of such Joint Agreement.

Is the PWS responsible for costs associated with treatment and/or remediation of PFAS within
this Water Source?

INTERRELATED DRINKING WATER SYSTEM (IDWS) DETAILS
In the following table, please list your IDWS partner(s) (i.e. owners, operators, funders, wholesalers, retail customers, or others as defined as "Releasing
Parties”, etc.) and the nature of your relationship(s) with regards to this Water Source. The PWS and any IDWS partners of this Water Source must provide
supporting documentation which (1) describes how any Allocated Amount should be shared and/or (2) explains the responsibility borne by the PWS for
any capital and/or O&M costs PFAS treatment.

Example: The PWS claimant identifies Regional Water as their wholesaler partner with a 50% ownership share in the Allocated Amount for this Water Source
via either joint agreement or contractual terms demonstrating responsibility to treat PFAS for the Water Source.

CLAIMED SHARE (%) OF

PARTNER NAME PARTNER PWS ID PWS'S RELATIONSHIP TO IDWS PARTNER AULEUIEARAD 0 ALE

(If available) FOR THIS WATER
SOURCE

Ex.: Regional Water AB1234567 Retail Customer of Regional Water 50%

DOCUMENTATION REQUIREMENTS

Please submit ALL documentation reflecting the information provided above including the following:

1. Documentation supporting a joint submission of two (or more) Class Members that explains their relationship and expresses their joint view about the
proper division of an Allocated Amount between them.

2. Documentation, such as a contract which provides details regarding how an Allocated Amount should be shared or otherwise explaining what
responsibility is borne by each Class Member for any capital and/or O&M costs of treating PFAS.

3. Additional information, as deemed necessary by the Claims Administrator.
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EXHIBIT C
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EXHIBIT C: ESCROW AGREEMENT

CUSTODIAN/ESCROW AGREEMENT

This Custodian/Escrow Agreement dated May 20, 2024, is made among (i) BASF
Corporation (“BASF”), (ii) Michael A. London and the law firm of Douglas & London, 59 Maiden
Lane, 6th Floor, New York, NY 10038; Scott Summy and the law firm of Baron & Budd, 3102
Oak Lawn Avenue, Suite 1100, Dallas, Texas, 75219; Paul J. Napoli and the law firm of Napoli
Shkolnik, 1302 Avenida Ponce de Leon, San Juan, Puerto Rico 00907; Joseph Rice and the law
firm of Motley Rice LLC, 28 Bridgeside Boulevard, Mt. Pleasant, South Carolina 29464
(collectively, “Class Counsel”), Matthew Garretson (the “Special Master”) and (iii) THE
HUNTINGTON NATIONAL BANK, as Custodian/Escrow agent (“Custodian/Escrow Agent”).

Recitals

A. This Custodian/Escrow Agreement governs the deposit, investment and
disbursement of the Settlement Funds pursuant to the Settlement Agreement (the “Settlement
Agreement”) dated May 20, 2024 attached hereto as Exhibit B, entered into by BASF and certain
other parties thereto, which has been submitted for approval to the United States District Court for
the District of South Carolina, Charleston Division (the “Court”), in the multi-district litigation
captioned In Re: Aqueous Film-Forming Foams Products Liability Litigation, MDL No. 2:18-mn-
2873 (D.S.C.) (the “MDL”).

B. Pursuant to the terms of the Settlement Agreement, BASF has agreed to pay or
cause to be paid the Settlement Amount of $312,500,000 to the Qualified Settlement Fund in full
settlement of the claims brought against BASF in the MDL and certain other Litigation. BASF has
also agreed to pay or cause to be paid a separate payment for notice and administrative costs of
$4,000,000 (the “Initial Payment”) to the Qualified Settlement Fund pursuant to the terms of the
Settlement Agreement.

C. The Custodian/Escrow Account established pursuant to this Custodian/Escrow
Agreement is intended to qualify as a “qualified settlement fund” within the meaning of Treasury
Regulations §1.468B-1 ef seq. for all U.S. federal and applicable state and local income tax
purposes.

D. The Settlement Amount is to be deposited into the Custodian/Escrow Account and
used to satisfy payments to Class Members, payments for attorneys’ fees and expenses approved
by the Court, payments of tax liabilities and expenses of the Custodian/Escrow Account and certain
other costs, in each case, subject to the terms and conditions of the Settlement Agreement and this
Custodian/Escrow Agreement.

E. The Court has approved the Custodian/Escrow Agent and this Custodian/Escrow
Agreement.

F. Unless otherwise defined herein, all capitalized terms shall have the meaning
ascribed to them in the Settlement Agreement.
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Agreement

1. Appointment of Custodian/Escrow Agent. The Custodian/Escrow Agent is hereby
appointed to receive, deposit and disburse the Settlement Amount upon the terms and conditions
provided in this Custodian/Escrow Agreement, the Settlement Agreement and any other exhibits or
schedules later annexed hereto and made a part hereof. The Parties agree that the
Custodian/Escrow Agent shall be the “Escrow Agent” as defined in the Settlement Agreement,
this Custodian/Escrow Agreement shall be the “Escrow Agreement” as such term is defined in the
Settlement Agreement, and the Custodian/Escrow Account shall be the “Qualified Settlement
Fund” as such term is defined in the Settlement Agreement.

2. The Custodian/Escrow Account. The Custodian/Escrow Agent shall establish and
maintain a custodian/escrow account titled as [®] (the “Custodian/Escrow Account”). Pursuant to
the Settlement Agreement, BASF shall cause the Initial Payment to be deposited into the
Custodian/Escrow Account within the latest of (i) ten (10) “Business Days” (hours and days of the
week that Custodian/Escrow Agent is open for business) following entry of the Court’s order
preliminarily approving the settlement (the “Preliminary Approval”), (i1) July 15, 2024, and (iii)
seven (7) Business Days following the establishment by the Custodian/Escrow Agent of the
Custodian/Escrow Account and the Court approval of the Custodian/Escrow Agent and this
Custodian/Escrow Agreement; provided that if the Custodian/Escrow Agent has not provided to
BASF wire transfer instructions and any other documentation reasonably necessary to facilitate
payment of the Settlement Amount by the date seven (7) Business Days before the deadline for
payment specified herein, BASF shall not be obligated to pay such amount until seven (7) Business
Days after receiving such wire transfer instructions and documentation. Pursuant to the Settlement
Agreement, BASF shall cause the Second Payment of the Settlement Amount to be deposited into
the Custodian/Escrow Account on March 1, 2025. The Settlement Funds shall be held and invested
on the terms and subject to the limitations set forth herein, and shall be released by
Custodian/Escrow Agent in accordance with the terms and conditions hereinafter set forth and set
forth in the Settlement Agreement.

In no event shall BASF have any liability whatsoever, whether to the Custodian/Escrow
Agent, Class Counsel, any Class Member (as defined in the Settlement Agreement) or otherwise,
with respect to the Settlement Amount or the Settlement Funds once the Settlement Amount is
paid in full to the Custodian/Escrow Account in accordance with the Settlement Agreement and
receipt of payment is verified by Custodian/Escrow Agent.

3. Investment of Settlement Funds. The Custodian/Escrow Agent shall invest the
Settlement Funds exclusively in interest-bearing instruments or accounts backed by the full faith
and credit of the United States Government or fully insured by the United States Government or
an agency thereof, including a U.S. Treasury Fund or a bank account that is either (a) fully insured
by the Federal Deposit Insurance Corporation (“FDIC”) or (b) secured by instruments backed by
the full faith and credit of the United States Government, in each case, as further provided in this
Section 3. Prior to the Effective Date, unless otherwise mutually agreed by the parties, the
Custodian/Escrow Agent shall invest the Settlement Funds in compliance with the preceding
sentence as follows: (i) except for $3,000,000 covered in clause (ii), upon receipt of the Settlement
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Amount, exclusively in successive U.S. Treasury bonds or bills, each with a thirty-day maturity
and (ii) $3,000,000 held in immediately available funds. Following the Effective Date, unless
otherwise mutually agreed by the Custodian/Escrow Agent, Class Counsel and the Special Master,
the Custodian/Escrow Agent shall invest the Settlement Funds, in compliance with this Section 3.
To the extent the investment is not otherwise specified herein, the Settlement Funds will be
invested conservatively in a manner designed to assure timely availability of funds in accordance
with the distribution schedule contemplated by the Settlement Agreement, protection of principal,
and avoidance of concentration risk, and shall be invested only in short-term instruments or
accounts. To the extent the investment is not otherwise specified herein, the Settlement Funds
shall at all times remain available for distribution in accordance with the terms hereof and the
Settlement Agreement.

BASF shall not bear any responsibility for or liability related to the investment of the
Settlement Funds by the Custodian/Escrow Agent.

4. Custodian/Escrow Funds Subject to Jurisdiction of the Court. The Qualified
Settlement Fund shall remain subject to the jurisdiction of the Court until such time as the
Settlement Funds shall have been distributed, pursuant to the terms of the Settlement Agreement
and order(s) of the Court contemplated thereby.

5. Tax Treatment & Reporting. The Custodian/Escrow Account shall be structured and
operated at all times in a manner such that it qualifies as a “qualified settlement fund” within the
meaning of Treasury Regulation §1.468B-1. The Special Master, BASF, and any other relevant
parties shall cooperate to timely make such elections as necessary or advisable to fulfill the
requirements of such Treasury Regulation, including making any “relation-back election” under
Treasury Regulation § 1.468B-1(j)(2) required to treat the Custodian/Escrow Account as a
qualified settlement fund from the earliest permitted date. For purposes of §468B of the Internal
Revenue Code of 1986, as amended (the “Code”), and the Treasury Regulations promulgated
thereunder, the “administrator” of the qualified settlement fund shall be the Special Master. The
Special Master shall timely and properly prepare, deliver to all necessary parties for signature, and
file all necessary documentation for any elections required under Treas. Reg. §1.468B-1. The
Special Master shall timely and properly prepare and file or cause to be prepared and filed any
information and other tax returns necessary or advisable with respect to the Custodian/Escrow
Account and the distributions and payments therefrom including without limitation the returns
described in Treas. Reg. §1.468B- 2(k), and to the extent applicable Treas. Reg. §1.468B-2(1), and
as further provided in the Settlement Agreement. The “taxable year” of the Custodian/Escrow
Account shall be the “calendar year” as such terms are defined in Section 441 of the Code. The
Custodian/Escrow Account shall use the accrual method of accounting as defined in Section 446(c)
of the Code.

6. Tax Payments. All Taxes and Tax Expenses (each as defined in the Settlement
Agreement) with respect to the Custodian/Escrow Account, as more fully described in the Settlement
Agreement, shall be treated as and considered to be a cost of administration of the Custodian/Escrow
Account and the Custodian/Escrow Agent shall timely pay such Taxes and Tax Expenses out of the
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Settlement Funds without prior order of the Court, as directed by the Special Master and in
accordance with the Settlement Agreement. The Special Master shall be responsible for the timely
and proper preparation and delivery of any necessary documentation for signature by all necessary
parties, and the timely filing of all tax returns and other tax reports required by law with respect to
the Custodian/Escrow Account. The Special Master shall be responsible for ensuring that the
Custodian/Escrow Account complies with all withholding requirements (including by instructing
the Custodian/Escrow Agent to withhold any required amounts) with respect to payments made by
the Custodian/Escrow Account. The Custodian/Escrow Agent, as directed by the Special Master,
will deduct and withhold any Taxes required to be deducted and withheld by applicable law,
including but not limited to required withholding in the absence of proper Tax documentation, and
shall remit such Taxes to the appropriate authorities in accordance with applicable law. Any amounts
deducted or withheld by the Custodian/Escrow Agent (or any other withholding agent) with respect
to payments made by the Custodian/Escrow Account shall be treated for all purposes as though such
amounts had been distributed to the Person in respect of which such deduction or withholding was
made. The Custodian/Escrow Agent shall not be responsible for any income reporting to the IRS with
respect to income earned on the Settlement Funds, however the Custodian/Escrow Agent shall
comply with all instructions received from the Special Master regarding the withholding of any
amount on account of Taxes and shall cooperate with other requests made by the Special Master to
enable the Special Master to fulfill its responsibilities under the Settlement Agreement with respect
to tax matters.

7. Disbursement Instructions

(a) The Custodian/Escrow Agent shall hold and release the Settlement Funds as
follows:

i. Solely to the extent the Custodian/Escrow Agent has previously
received a notice from an Authorized Representative of BASF
confirming the occurrence of the Effective Date: upon receipt of a
Special Master Release Instruction with respect to the Settlement Funds,
the Custodian/Escrow Agent shall promptly, but in any event within two
(2) Business Days after receipt of a Special Master Release Instruction,
disburse all or part of the Settlement Funds in accordance with such
Special Master Release Instruction. “Special Master Release
Instruction” means written instruction executed by an Authorized
Representative of the Special Master and by an Authorized
Representative of Class Counsel directing the Custodian/Escrow Agent
to disburse all or a portion of the Settlement Funds to pay, disburse,
reimburse, hold, waive, or satisfy any monetary obligation provided for
or recognized under any of the terms of the Settlement Agreement.

ii. Upon receipt of a Joint Release Instruction with respect to the
Settlement Funds, the Custodian/Escrow Agent shall promptly, but in
any event within two (2) Business Days after receipt of a Joint Release
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Instruction, disburse all or part of the Settlement Funds in accordance
with such Joint Release Instruction. A “Joint Release Instruction” means
the joint written instruction executed by an Authorized Representative
of Class Counsel and by the necessary Authorized Representatives of
BASF, directing the Custodian/Escrow Agent to disburse all or a portion
of the Settlement Funds.

iii. Upon receipt of a Termination Release Instruction with respect to the
Settlement Funds, the Custodian/Escrow Agent shall promptly, but in
any event within two (2) Business Days after receipt of a Termination
Release Instruction, disburse all of the Settlement Funds in accordance
with such Termination Release Instruction. The Custodian/Escrow
Agent will act on such Termination Release Instruction without further
inquiry. “Termination Release Instruction” means written instruction
executed by the necessary Authorized Representatives of BASF
directing the Custodian/Escrow Agent to disburse all or a portion of the
Settlement Funds to BASF or their respective designees pursuant to
Paragraphs 9.11, 9.12 and/or 10.4 of the Settlement Agreement.

(b)  Any instructions setting forth, claiming, containing, objecting to, or in any
way related to the transfer or distribution of any funds on deposit in the
Custodian/Escrow Account under the terms of this Agreement must be in
writing, executed by the appropriate Party or Parties (pursuant to Section
7(a)) as evidenced by the signatures of the person or persons set forth on
Exhibit A-1, Exhibit A-2, and Exhibit A-3 (the ‘“Authorized
Representatives™) and delivered to the Custodian/Escrow Agent. In the
event funds transfer instructions are given (other than in writing at the time
of execution of this Agreement), whether in writing, by facsimile, e-mail,
telecopier or otherwise, Custodian/Escrow Agent will seek confirmation of
such instructions by telephone call back when new wire instructions are
established to the applicable Authorized Representatives only if it is
reasonably necessary, and Custodian/Escrow Agent may rely upon the
confirmations of anyone purporting to be the Authorized Representatives.
To assure accuracy of the instructions it receives, Custodian/Escrow Agent
may record such call backs. If Custodian/Escrow Agent is unable to verify
the instructions, or is not satisfied with the verification it receives, it shall
not execute the instruction until all issues have been resolved. The persons
and telephone numbers for call backs may be validly changed only in a
writing that (i) is signed by the party changing its notice designations, and
(i1) 1s received and acknowledged by Custodian/Escrow Agent. If it is
determined that the transaction was delayed or erroneously executed as a
result of Custodian/Escrow Agent’s error, Custodian/Escrow Agent’s sole
obligation is to pay or refund the amount of such error and any amounts as
may be required by applicable law. Any claim for interest payable will be at
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(©)

the then-published rate for United States Treasury Bills having a maturity
of 91 days.

Except in the case of gross-negligence, willful misconduct or bad faith, the
Custodian/Escrow Agent shall not be liable for any losses, costs or expenses
arising directly or indirectly from the Custodian/Escrow Agent's reliance
upon and compliance with such instructions notwithstanding such
instructions conflict or are inconsistent with a subsequent written
instruction. The party providing electronic instructions agrees; (i) to assume
all risks arising out of the use of such electronic methods to submit
instructions and directions to the Custodian/Escrow Agent, including,
without limitation, the risk of the Custodian/Escrow Agent acting on
unauthorized instructions, and the risk of interception and misuse by third
parties; (ii) that it is 